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*rN the following notes I have endeavoured to unite 
‘ con(ncen«i4wetlgff|M»^^ 

tCfitiA'm tirestme aiidiuiciktts lengtieiolE sufc e iitttlf «*llti# 
au «Aieore>fatilvit^.''ln'eMeiy>«M S 
cwcUMStUnoeB >whlch appeaiM to> 
quettioh befbrU itbe- Court; where ' U ffe tt hK** * ^a¥tf 
been urged, I have attempted to lUpdrU 4beni'*^>hMi> 
'^en any portion of the pleadings was necessary to 
l^mcidate the case, of such it has been my end^'Adur 
to give a faithful abstract. 

As my desire was to preserve to the profession, such 
cases only as<bad never yet appeared in prin^ 1 havo 
omitted all those in which the same points afterwards 
^came before the Court, and have been reported by 
‘‘the Gentlefnen who record its decisions. I have fbr- 
home, on the same account^ to report any of the cases 
with which Mr. *£spinaste has lately favoured the 
profession (^ree only excepted); and it may naturally 
be expected that I should assign a Reason for those 
exceptions. 

. A f The 



WEFACE, 


The easei! of Knibbs v. and of Smith v. Jam^ 

t 

son, ^ herf reported, contain points not noticed:^ in 
that Crentlemaiilis reports, of tho^e ^nd tUe caso 

jnf Ashhy and 'Harrison was so hibel^ distinguished 
from the cate y'avhton and M^Gsmiept which was 
tried at the same Sittings, that a report of the latter 
would have been barely intelligible without it, 

' / . - ■ * '* 

V Understanding that it is the design of Mr. *Espinasse 
to eont^nue^his IlepQrts> I think it iiicumbentvon*nie., 
to make an explicit decimation, ~ that I have not any 
intention of adding a single case to those contained in 
the present volume ; and thus I submit them to the ; 
eandotr of .the Profession, . 

• ■ ' • i J . 

I 

Afrily 17i?5. . , 
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30 GEORGE III. 1790. 


BRIDGES one, S^c. v. rRA^XIS. 


Sfiturfhni^ 

22 d, 1791 ). ^ 
At fi 


t' I ^JIIS \va.s an action of assumpsit brouglit by the 
Phiintin’ for business done by him as agent for 
the Defendant, who was a country attorney. 

It was objected that the bill was not signed. 

Lord Kenyon said, that signing a bill was neces- 
sary only where it was delivered to the proper 
client, and not where delivered by the agent to 
the attorney. 


An agent to a 
Co’ «tr\ atlorney 
is rol obliged to 
deliver a bill 
ed. Afooffy, 
r/V/'j, 1 V..sp. 
Ca- 


Figgot viwUTGarrow, the Defendant’s counsel, an- 
swered that they did not mean to contend that the 
bill should be signed and delivered month previous 
to the commencement of the action as directed by 

_ B the 


o 
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ihc general attorney’s act (a,) but that this case was 
within the act of the 3 Jac. 1. c. 7. whicli, after eii- 
actiijg that no attoincy, solicitor, or servant to any, 
should be allowed from his client or master, for any 
, fee ^c. unless he has a ticket subscribed ^c. furrher 
. .(fcnacts, that “ all attornies and solicitors shall give a 
true bill unto their or clients, or their as- 

“ signs, of all other charges concerning the suits which 
“ they have for them, subscribed with his own hand 
“ and name, before such time as they or any of them 
“ shall charge their clients with any the same fees 
“ or charges." 

Lord Kknyon said, he thought there was no 
weight in the objection, but that, if the Defendant 
desired it, he would save tlic; point lor tlic opinion 
of the (’ourt. 

The parties then agreed to refer the bill to the 
Master {b}. 


(//) Gt'o. c. i2J. Ft i.< pro- 
\idod by r2 Ueo, ‘2. c, 1.‘3. s. (). 
that tlii.s shall not t sti-iitl to hills 
for biisim-ss tlom* by oar jittornry 
for iinotlaT, and it has bmi 
lioldon, lhal it* an aftunicy do 
laisiiu-s^ for a inim \^ho is not af 
ihe tinu* au attormy, but ulio 
brcunits so pivvious fo the r»>in- 
jiirncemont of an actioii for the 
recovery of the ftrs, ho is within 
the exception enacted by tho lattn- 
btiitutc, I'ord V. Maxu'cl/, 2 ll. 
Blue, 589. 

(5) Jones one, ^c. v. Price, 
K.B. May 19, 1748, before 
Lee Ch« Ju.sticc at H^estminster, 
Case for agent's foes. 


Mr. Praft, who was Counspl iiu 
the Defendant, objected that it 
WHS ineumbent on the Plainlifo tn 
[)ro\e a liill (leli\ercd pursuant to 
the St at. of the J Jac, 1. 

iNIr. ]lu7)tc and Mr. l^ord, for thr 
Phi'ntilf, aii.swered, that agents 
vvrre not within that statute. 
'I’iw re was no siicli thing as an 
airenrwhen that statute was made, 
the attornies then came to handon 
to solirit iheir own causes. No 
settled fees arc allowed to v^^nts, 
nor has the ^^y.stor power to tax 
their bills bltl by ag. cement of the 
partibs. 

Lord Ch. Justice Lee said, he 
was not inclined to nonsuit the 
Plaintiff 
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a 


Pljtintiff in tliis case, it not being 
in his opinion wiliiin the statute, 
but he would reserve the point to 
be considered, if tJic Defendant 
desired it. 

Verdict for the Pliiintid*. 


Note. It is now usual b) refer 
Jin agent's bill to tlie iMasler for 
taxation upon the attoriuy brijig- 
ing the money into court. Ex 
parte Bcarcrojl, Duugi, 19O. in 
notis. 


* KENNET and Another, Assignees, c^'c. r. GREEN- 
WOELERS one, 


^SSUJfl^SIT for money had and received. 

'J'he Plaintiffs called ’/'i//(ie,slcij the bankrupt us a 
witness. He was examined on the v(fir dire by tlie 
Defendant's counsel, and on such cxauiinatiou it ap- 
peared that this was the second time he had become a 
bankrupt. That under the first eoimnission be liad 
paid I6'.v. ill the jiound, but had not paid any dividend 
iui(ler thesccoiul commission, though he liad obtained 
a certificate of bis conformity. 

Erskiiie, for the Plaintiffs, admitted he would not 
be a competent witness without a ielea.se, but con- 
tended, that when a release was executed by him, he 
would be an admissible witness, as much as if only 
one commission had issued. 


Lord Ken vox. This difl’ers from the case of a first 
commission, tlierc the bankrupt can have no interest 
beyond his allowance and surplus : but liere lie is 
swearing to in^rca.se his estate, and'b}' that means to 
discharge his future effects, Avliich remain liable under 
this second commission, until he pays 15^. in the 
pound. For in a second commission, the certificate 
does not discharge his future efl’ects unless he pays that 

B S sum 


I 

[• 3 ] 

U'tdfirsdmj, 

Al eAtmiiutpr. 

A bankrupt wlio 
li.is nut jiAid 15 s. 
in the pjuiul 
undo ii >coun(l 
n mini ,Mon tan- 
mil In; a .(.ii'-ks 
lui tl.c ajsigiuct 
Milder that cuui- 
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Sian (f/)- is a pljiiu interest in the event of (lie 

cause, and makes him an incompetent witness. 

ITe was therefore rejected, and the Plaintilfs not 
having any otlier evidence were nonsuited. 

(a) 5 (ten, 2. c. 30. § f). Phil- Marfin, 3 19-). 1 

]wt V. Cordojt, ,5 'J\ Rv.p, i?87- Ha- PuL 4-67- Vvtikc, Law Ev, 369. 
\ilaiid V. Cook, ib. 033. Gre^onn 


( RISTIK 


COWKI.I.. 


Words actniu- 

/" f.' 

as (. oiil.iiuitit; ft 
1 liar^c o| fi liii.x , 
if *'|)ok<-ii Ml le- 
ft ICliO’ It) .1 
tK 1.11 

Ine It I) til ton- 
tMcl, aic uol ;-o. 


^ "'Ills wa.'' an action lor words. 'J’he uojti,-. pioved 
wcie, “ lie is a thief, lor he has .'iolcu nn 
'' heer. ' 

It appeund in e\idenec that the Del’eiuiant was a 
brewer, and that the Plaiiiiilf liad lived with him as 
servant; in the course of which ser^'icc lie had sold 
beer to ililferent eiistoiner.s of tlie Defendant, and ic- 
ceived nioiiey for the same, which he had not duly 
accounted foi. 


Lord Kkwon di.'ceted llie.Uiry to consider whi- 
ther these w'ortls weie.sjMiken in reference to the mo- 
ney recci^•ed and unaccounted for by the PlaiutitK or 
whether the Defendant meant that the Plaintiff had 
actually stolen beer ; for if they referred to the money 
not accounted for, that being a mere breacii of con- 
tract, so far explained the word “ thief’ as to make 
it not actionable. Thus il’ a man says to another 
“ You are a thief, for you stole my tree, ” it is not 

actionable 



AFfER EASTER TERM $0 OEO. III. 
actionable («), for it shews he had a trespass and not 
a felony in his contemplation. 

The Jury found lor the Defendant * ' 


(tf) Cro. Jac. 1 BuU K/h 
Frills y p. 5. 

(/>) Vit/c Fanfold V. U'astcott^ 3 
Bos. iiiid Pill. N. li. 335. Ill uliicli 
case the court held that tlic word 
tliict. spoken toiretlier with many 
other words oftroneral abuse, nd^ht 
be actionable or not, as tin* jury 
should undirstand the intent ot’ 
the DefcndriJit in speakina tiu-ju. 
'I’he .lury ha \ ins; louud tor the 
Plainti/r ih*- t (,urt tefused t«) su 


aside the verdict, and Sir J, Mans- 
('hiei Justice, said, “■ The 
iiiaiiiier in whicli the words 
uTre pronounced, and various 
“ other circumstances inii^hl ex- 
“ plain the nuaninf^ of the word, 
“ and il‘ the Jury thuui>ht that 
“ the word w:is only used by the 
“ Defendant as a word of i^eneral 
abuse, they ou >IU to lia\e 
“ found a verdict foi the D* - 
“ fendaut/* 




liOE (lorn. IIENDEJiSON r. ('IIARXOCK. 

1 ^JE(/rAJEXl' for eonumm field lands, l)v land- I' 

“i *' nritUT ti) quit i« 

^ lord ;t<>;aiut,t tenant. "‘“'V 

^ 1 1 h.’u h lh« 

* The Defendant attempted to shew that it was the lhat iu)‘ii i‘. Ou. 
eustoin of the country to gisa* a year's notice, to quit, [ * ^ \ 
whereas only half a year’s notice had been given in the 
present instance. 

Lord Kkxvox, I remember there was a cause some 
time ago wlicre \a)u\ JMimsficld said that three months 
notice is sufficient under a special custom : after so 
great an authority it is too much for me, sitting at 
Xisi Prius, to say that under a special custom twelve 
months notice is not luve.ssai y. Hut there ought to 
be very strong evidence, and the witness must not 
speak to opinion, but facts. 
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Tlic Defendant failing; in Lis proof the lessor of 
Plaintifll” had a verdict («). 

• I 

(a) Vide Mr. Justice IVilmot'i Jloe <lem, Tirovn v. JllUiiiinon , 
argumciir, 3 Burr. l6‘09, and Bull. Co. Lit. 270 b. note 1. : 


SLACK r. BUCIIANNAX. 


\Vhat at!missions 
may be given in 
cvicifiicc* 


T his was an action for 
vered. 


goods sold and deli 


A witness Avas called, who had been an arbitrator 
between the parties, to prove the admissions which 
had been made by the Defendant At hcn the cause 
was under reference. The reference had proved in- 
effective. 


The Defendant’s counsel objected to this evidence, 
alledging that tliesc adnnssitms were made by the De- 
fendant in hopes of purchasing peace, and therefore 
ought not to be given in evidence against him. 

Lord Kkxyov. Hitherto I have made it a rule 
ne\ cr to receive any admissions whatever, which were 
[ *• 6' ] made *on a reference that was not efiectivc. I think 
I have carried that rule too far, and I now wish it to 
he understood, that for tlie future 1 sh d! r<'eei\ e ca i- 
deuee of all admission.s. such as the Defendant would 
be obligeri to make in his answer to a *l)ill in ecpiitA, 
and wiil reject none hut .such as are merely conees- 
.sions for the purpose of’ making peace, and getting 
rid of a siiir. These I think ought not to he admitted 


ill 
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0 

in evidence to prejudice tiic Defendant, when the ob- 
ject for which tliey wore made is at an end («). 

% » 

' U) Vide Bull. N. P. [236.] ac- Vern. 717. 1 P. W. ^97- 
Harman v. Van Jlatton, 2 


CIIARRINGTON v. MILNER. 

^j^SSUMPSIT against the maker of a promissory 
note, at the suit of tlie indorsee. 

The note was indorsetl by one RIoulc to tlie Plain- 
tilf. The Defendant called Monk to prove that he 
had paid the money for wliich this note was indorsed 
TO tlie riaintiif. 

This was objected to on the ground that a man sliall 
iKjt be permitted to invalidate his own securit3^ 

Lord Ki-.n vo\ at fust doidjted w'hcthcr he could be 
< xaniined or not, but afterwards said that this evi- 
dence iiiit proving the note originulltf void, he was 
clearly a competent witness. Wherefore he was ex- 
amined (a). 


(a) Sre ilio cases cited in the 
Tioto in pam* 118, which shew that 
no ^iich (listincti#n is now made ; 
bntlliat the witne.ss is equally ad- 
ini^sihlc to shew that the note v as 
on finally void, as he is to shew 
ihiil it lias been .*iince sati.stiod ; 
and as his e\idence will not avail 
him in an action broii<^ht against 

1)4 


himself, but some other person 
must tlien be called t») prove the 
fact <»f payment, ho is not liable 
to objection on account of in- 
terest. So if he had received 
money from tlie drawer to take it 
up, ho would equally be a witne.ss 
to pro\c the payment. See Uiri 
V. Kershaw, 2 £ast» 4^8. 

CASES 


Tn an nrH 
againbt »1 h 
in.'ikcr it a pro- 
rote Ihr 

indorse 
good « 
pane paid. 



TvmirdaVt Jum 
I'/W. 

jll H nlmimter^ 
A husbund ^cpa- 
ralccl tioin hi» 

\v lie t .1 

ni;iitiK\i 11 ac- 
tion fur riininal 

j Hpaia- 


CASES IN K B. 

AT THE SITTINGS 

AT NISI PIIIITS, 

AFTER TRINITY TERM, 

30 GEORGE III. 1790. 


JiAIlTELOT w. HAWKER, Esq. 

T HIS was an action of trespass for rriininal con- 
versation with the Plaintilf’s wife. 

At tlic time the adultery was cnnnnittcd the Plain- 
tiff and his wife were separated by articles made tin 
account of (juarrels which liad previously taken jilace 
between them. These articles were dated Jl.st Moij, 
178ff 

Lord Ki;.vYoy said, that if the partfes were sepa- 
rated by mutual consent, at the time, he was of opi- 
nion that the hu.sband could not maintain this action, 
for it was impossible he could rccei^X‘ any injurv by 

losiny- 



ATFUR TRINITY TERM 30 GEO. III. • 


losinj^ the society of a wife, whom he had already 
abamioued. 

* E )-.' ' nu . for tlic Plaintiff, .‘•aid he believed that he [ * s 3 
sho ilfl ho <iblo to t)ro\ e a criminal conversation, or 
ar [vast a sviUioti n of tiie wife’s afleotion.s by the Do- 
fomiant ocforc the separation: but if he should not, , 
Ik locjuostrd his Loidshij> to save the point for the 
opinion of the (/ourt, which his Lordship agreed • 
to do. 

The Plaintiff proved a criminal conversation be- 
fore the sejiaration, upon whicli the Jury gave a ver- 
dict for the Defendant, damages ^700 (/r). 


{fi) Vide /lodges v. IViudhnnK 
post IVeedcn v. Tml)}(d, 5 T. 
Hip. accord, lint in (/lam- 
hem V. Cau/firit!, G East. the 
docliinc (if tl’csc casc.‘% wJiscon- 
Mflt "iilily hlink*T>, tlii’iv tin* 
banrl .'Dili wil*' rnU-rpd 

into ii ot’ st});iralioii, D) 

which tnjtiUt's wtM'c aj)jH;:nlt\l, 
and the wjfc, ilnri.'i^ ihc tunc ol 
llicjr acini I crons in icicon I'M* Jiving 
al»^cnt iVoin lici iuishiimi, tliuugli 
nor pursuant t(> I he Ic'rins ol' the 
deed, the tiusicc.s not lia\iiig 
j;i\cn t/icir approhufion to Inr 
departure!; tlic court ijild lliat 


she could not be absent with thr 
consent of the liusltand, and 
therefore that the case did not fall 
within tliat of IVeedm and Timbrel 
(the only one cited) but Lord LV- 
luiiorotfgh added, tliat he did not 
coieider tiu* (pu-slioii, “ wlieliier 
“ ilie mcie iact uf a st'paration 
“ between husband and \\ift‘ by 
“ deeil, \»ussucb an absolute re- 
iiuncKitioii of his mavital rightN 
as precluded the iiusband from 
“ inaiiitainiiig an action for the 
si'dinTion of his vvilej a«; con- 
cluded b^ that case. 


THIS 



CASKS AT NISI PRIUS 


Tkursfhy, 

July IsU 
At H'eilmhisiir, 

Where io siti in- 
torrnatnii in the 
Exchequer for 
having gooii!i 
J(no\ving them to 
have beent-un, 
tlie DnVndaiit 
pleads not Cfift/tf/, 
»ufh plea oi)i> 
puls in issue the 
tael of Dcfeiui- 
ant’s possession 
nml knowled^'e, 
.md if in stating 
the reeorrl, it is 
•-aid, that the 
i'l'.Lie was tourh- 
in<r and coim ro- 
w/g thi' forfeiture 
f>f the tiooilsf It i:. 
4» variance. 


, *9 J 


The KING llICllAlll) HAWKINS. 

^ I ^HIS was an indictment for perjury alledgcd to 
have been committed on the tiial of an informa- 
tion in the fixchequer. 

The indictment stated, that “ at tlie Sitting of Nid 
“ Prills licld <§-e. before the ilight Honourable Sir 
“ James J\i/re, Kniglit, Cliicf liaroii d^T. a certain 
“ issue before then duly joined, in a certain informa- 
“ tion before then e.\hil)ited by Sir Archibald Mac- 
“ doaald, Knight, Attorney General of our said Lord 
“ the King, who proscculcd, <^’e. lictwcen ihe said 
Attorney (icncral, on behalf (^r. and one Luke 
Stavelei/ (the prosecutor of this indict inent) touch- 
“ iuc; and conceniing the forfeiture of certain goods 
“ and merchandizes import (d from parts hepond the 
*' seas to Great Britain by way of merchandize and 
“ unshiped to be laid on land before the customs and 
“ other duties ^ due to his Majesty for the same goods 
“ were first paid and sciaircd, contra foruunn stafuii, 
“ ami also touching and concerning the forl'citurc of 
*'■ the treble value ol‘ the same goods by the said Luke 
Stare/ji, for harbouring, kccjiing, eouecaling and 
'• having possession ol’ the same, knowing they were 
“ run goods, lye. eaine on to be tried, ’ 

The infonnation i.i the Lxcherjuer was read. It 
•stated, that “ certain merchants unknown did iin- 


'* port, or cause lyc. from parts beyond the seas into 
Great Britain, to Avit at, S^'C. Avithin the port of 
“ London, in a certain shij) or vessel likewise un- 
“ known, by way of merchandize, two bales of Ban- 
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“ (lan7wa haiHlkcrchiefs, of the value 8^c. liable at 
“ the time of the importation thereof to the p^-ment 
of cu.stonis and other duties ; that they did after- 
“ wiinls unsliip ihcm to he laid on land, before the 
Vustoms were paid, ^c. by reason Avhereof they 
“ became forleited, and beinj; so forfeited, they catnc 
“ to the h inds and j)osse'ision of the said L. S. he at 
“ the said rime well knowing that the}' were im- 
ported and mishiped by reason wliereof he 
^‘ forfeited the said goods and merchandizes ^ and 
“ c£'ib'(). the treble value thereof” There was a se- 
cond count generally stating “ that the goofls had 
“ been run into Great Hritain &c. by reason whereof 
“ they became foifeitcd, ami tliat the Defendant did 
knowingly conceal them wheicby he forfeited 
“ <£ 36 ' 0 . the treble value of the said goods.” The 
pro.secutor of this indictment liad pleaded generally 
“ notguiltv” to that information, and u]>on the trial a 
vcidiet n as found against him for the penalty. 

Krsktne, for the Defendant in this indictment, ob- [ * lo ] 
jected that ihe. issue on the information was not truly 
stated in this record, for that the plea of not guilty 
did not put in issue the fact of the goods being 
brought over by persons ami in ships unknown, but 
only the Defendant's knowledge of their having been 
run. I'o recover the goods themselves on account of 
a forfeiture, the proceedings must be rem. 

Jllingtaii, lor tlic prosecution, answered, that the 
issue was trul} stated, bee iu.se in order to recover a 
verdict On ri)at information, the Attorney (Jcncral 
must have proved that the goods were forfeited, as 
well as the Dctendant'.s posse.ssion of them and know'- 
Icdge of tlicir being snuggled. 


Bl’i.lkr 
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(l^y. 

T}irpr(»pcrf|U<' - 
ti»>ii u> bt* .i;.k. il 
a witness I 
diT to groii 
oij)f*c-tioii l 
itiipiMcni 
not wiirtiir-i Ik 
ti*'lieves in lt^u\ 
( /insl «>r the 
Holy <To>,pt!s, 
bnl wlictluT Ik; 
Mievrs in (jtni 
.tiiri a future 
si Uo. 


• CASES AT NISI PRIUS, 

Buller J. (a). Though the Attorney General 
might, as Mr. Mingay observes, be obliged to prove 
the first part of the charge, either by w itnesses, or a 
judgment on a prior information in rem, yet it docs 
not follow that that w'as the matter in issue. It was 
only inducement. The only question put in issue, by 
the plea of not guilty was, whether the Defendant 
had the goods in his custody knowing that they were 
smuggled into England. 

Ilis Lordship therefore directed m acquittal, tvhieh 
was found without entering into the merits. 

(ji) Mr. J. Ui'LLF.R sat to dav tor I.ord Kf.nvon* 


» The KING r. TAVLOK. 

T 1 IK Defendant was indicted for con.sitiiing w ith 
one Pcxurel and Humphrey Trist ram P of ter 
deceased, to ruin the eiedit of the pro,seeulors Ales.srs. 
Parker, (who were considerable glass w areliouseinen) 
and in prosecution of such conspiracy, publisliing a 
libel in the newspaper called the Morning Star, pur- 
porting to he an advertisement for calling together 
the creditors of the said Parkers. The indictment 
eontaincil a second count for publishing tlie libel. 

The prosecutors called a witness of the name of 
Smith. Before he was examined, ]\Iiugay the Dc- 
i'eiulani’s eounsel, asked him whether he believed in 
.hsus ('hri.sf ? But, on Krskine, for tlie ])ioseeutor, 

objecting 
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objecting to the question, Buller J. over-rulcfl it^ say- 
ing it sliould not be put. 

Mingay then asked the witness, whether \ie t)e- 
lieved in tlic//o/^ Gospels of God, on which he had 
been sworn.? lie answered, he believed them, as far as 
he could understand them. 

Mingay insisted this wns no answer to his question, 
and was proceeding in his e.\amination, when 

Bullkk J. said, -that llii.s was not the proper ques- 
tion, and asked him whether he believed in God, the 
obligation of an oath, and a future state of rewards 
and punishments ? and on his airsweriiig in the allirm- 
allvc he was admitted. 

Several persons were called to affect tlie character 
f)P ibis witness, and swore that, from what they ob- 
served of his conversation and inanner.s, they would 
not believe him on his oath — And the .liny, not be- 
lieving his testimony, found the Defendant not guilty. 


* The KING r. DALBY. 

T HIS was an indictment against the Defendant 
for perjury allcdged to have been committed 
on the trial of an action brought by Abrahum Green- 
rvood against the prosecutor for usury ; in which ac- 
tion a verdict was obtained against the prosecutor 
on the evidence of the Defendant, who u'us Ike only 
'witness. The finst witness called was Priestmnn the 
j)roseeutor. 

Law, 


1 M2 J 

Sfitiirdau, July'S, 
At H eilimniitr. 

Tlic [Mfrscn nho 
iias been rhargeU 
with a fuiii ot 
uioiicy by the 
perjury of the 
only ivUness ex- 
amined, unci I as 
hied a lull lor 
relief, is not a 
competent \rit« 
ness on an in- 
dictment lor that 
perjury, though 
he has since paid 
the money, /fee 
V. iioslnUf 4 
i'TSS. row- 
tra. 
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LaWi ‘for the Defendant, objected to him as an in- 
competent witness on account of his interest. He had 
filed at bill in the Court of Chanceiy against the Dc- 
feiwlant and Greemvood, stating the perjur}' and that 
the verdict was obtained on that perjury, and pray- 
ing an injunction. I le .said this ca.se was similar to that 
of The King v. Menetonh at the Sittings after Trinity 
Term 1785. That was an indictment for perjury 
committed in an answer in Chancery to an injunction 
bill filed by the prosecutor. Mr i. Buller, who tried 
that cau.se, thought that the pro.seeut(>r was an incom- 
j>etent witnes.s, becau.se l)y c'onvicting the Defendant 
of perjury, the witness would certainly obtain a per- 
petual injuiictum. 

Erxkine said, he was counsel for the Defeudaiu 
in that case, and perfeetly recollected it. 'I'his case, 
he said, materially differed from it, for to this bill the 
Defcmlant had dcnuiried; an<l, as to him, the bill was 
dismissed with costs, and since that time the monei/ 
had been paid by the prosecutor. 

Lord Kenyon. This witness is certainly not com- 
petent to give evidence in this cau.se ; as he is clearly 
[ * 13 ] * interested in and may derive a benclit from the event 
of it, for should this Defendant be convicted, he behig 
the only witness to support the verdict, the ('ourt of 
Chancery, upon having this new matter stated in a 
new or supplemental bill, would order the money to 
be refunded. 

He was therefore rejected, and the prosecutor not 
having an office copy of the jiroceedings in the for- 
mer cause the Defendant was accjuiltcd («). 

(a) The cast s on this point arc ai> a gcnoral lule, that in ihu case 
very contradictory. In Watt*?, of perjury he who is injured by 
' case, if flrdr, .‘3:31 . it i" laid down the porjur;. cannot be a witness ; 

and 
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and in the case of The King v. 
Whitings 1 Salk. 283. it was held 
that a woman who had been in* 
duced by the fraud of the De- 
fendant to sign a note of hand, 
could not be a witness against 
him, hi’caust his conviction would 
injiucitce the Jury on the trial of 
an action on the note, though the 
record could not be given in erf- 
flencc. In the case of The King 
V. Ellis, 2 Stra. IlO-t. a Defendant 
in an ejectment was held not to 
be a witness on an indictment for 
perjury committe<l on the trial of 
>ucli ejectment; and in the case 
ol 'I’lie King v. Nunez, 2 iifra. 
1013. it was determined, that a 
person wlio had filed an injunc- 
inm bill in the E.\che{pier to stay 
proceedings in an action brought 
on a promissory note could not 
be a witness to prove perjury 
committed in an answer to that 
bill. Paris's case, (1 Ventr. 49* 
and I ISid, 431 ■) is directly con- 
trary to 'Fhe King v. Whiting; 
the only diflerence between the 
two cases is, that one information 
was for fraudulently procuring ct 
warrant of attorney to confess judg- 
ment, the ot!i(T for so procuring 
a promissory note. And in The 
King V. Moise, ( t Stra, 593.) which 
was an indictment for tearing a 
note, tlie payee of the note was 
admitted to prove the case. The 
caves of I’he King v, Whiting, 
The King V. Nunez, and The 
King V. Ellis, arc said by Lord 
Munsjidd, in 4 Burr. 2255. to 
ha\e been ovci-rule.d by Lord Ch. 


J. Lee in the case of The v. 
Broughton, 2 Stra. 1229 . and the 
rule laid down by l«ord Mansfield in 
that book is, “ that the question in 
a criminal prosecution being the 
“ same with a civil cause in 
“ * which the witness is interested, 
“ goes generally to the credit; 
“ urdess thejudgntent in the prose* 
“ cution, where he is a witness, 
‘‘ can be given in evidence in the 
“ cause where he is interested/* A 
distinction however may be made 
between the cases of The King v. 
Whiting Sec. and the case of The 
King V. Broughton* In the first 
three, cases the. person who was 
called as a w itness might haveeven- 
tually have been benefittod, because 
in The King against Whiting the 
note was a good instrument till 
the Defendant w'as convicted. In 
the King v. Ellis, for aught that 
appears to the contrary, the De- 
fendant in the ejectment failed at 
the trial, and he might hope to 
obtain a verdict in another eject- 
ment if he succeeded in convicting 
the Defendant on the indictment 
for perjury, and in The King v. 
Nunez the suit in the Exchequer 
was still pending. In the case of 
'Hie King v. Broughton the suit 
in Chancery was ended, .and 
ended in the manner most agree- 
able to the interest of tin* witnt ss, 
for the Clianccllor not believing 
Broughton the Defendant in that 
indictment, liad decreed for the 
witness, so that the w'itncss could 
not ha\ ecven the hope of benefiting 
himself by convicting Broughton^ 

The 


u 


[ j 
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The rase o^The Kin** v.’D* Faria^ 
post. 10 4*. is open to tlic same ob- 
sorv^utioiv Sind the lol lowing case 
clearly establishes the position laid 
down by Lord Mansfield in the ease 
of Abrahaws and Bunn, I'his how- 
ever clearly overturns the ease of 
The King v. Whiting, and cannot 
be distinguished troin it. It was 
tlic* case of Bart let v. Pickrrsgill, 
and is cited by Lonl Mansfield, 
4 Burr. 2V’.55. as follows ; The 
Defendant bought an estate for 
the J^Iaintiff. ^i’here was no 
writing, nor was any part of the 
money paid by the l^laintiff. The 
Defendant articled in his own 
name and refused ro convey, and 
by his answer denicfl any lru‘'t. 
I'arol cvidi'iice was rejected. Ami 
the bill was dismissed. The De- 
fendant was afterwards indicted 
for perjury, tri(‘d at Vork, and 
con\icred, 07i the ci«/c«ce of the 
Vlainlijf, confirmed by circum- 
stances and the Defendant's decla- 
rations. The riaintiti' then pe- 
titioned for a supplemental biH in 
the nature of a bill of review, 
stating the conviction. But the 
petition was dismissed because the 


conviction zcas not evidence. So ini 
the case of Sftiifh and Prager, 7 'P* 
licp. 6’(). the borrower of money 
was held a good witness to prove 
the whole case in an action for 
usury against the lender, and the 
aiirhority of Abrahams v. Bunn 
fully recognized. The last case on 
the .subject was that of The King 
against Boston, 4 Fast. 57^’ 
where the Difeiulant having been 
conric>ed of perjury in an answer 
to an i nil! n ' t ion bill, and the 
Plaintiff in the bill and his wife 
having (after objection) been ex- 
amined as witnesses on the trial, 
tlie Court of King's Bench de- 
cided that tJiey W7*re cv)nipotent 
witnesses; because in no ca^^e 
when* a ])erson Jnis bt'cn ('\- 
aniined on the trial of an indict- 
ment can the verdief on that in- 
die tnienL he used for him. Sec 
also the case ot' S?nii It v limnrnins, 
Cantpb. K, P. 11. w here :i convic- 
tion obtained on the evidence of a 
person who was afterwards made 
Defendant in a cause, was on the 
authority'' of that case, determin<*J 
by Lord EUcnboroagh not to be 
admi‘'siblc evidence for him. 


CASES 



CASES IN K. B, 


AT THE SITTINGS 

AT NISI PRIUS, 

AFTER MICHAELMAS TERM^ 

31 GEORGE III. 1790. 


MIDDLETON v. BREWER 

j^SSUMPSlT. The declaration stated, that the 
Defendant’s son being indebted to the Plaintiff 
in a large siyn of money, in consideration of the 
Plaintiff’s forbearing to sue him for the same. De- 
fendant promised to pay. 

The Defendant pleaded the general issue to part^ and 
a tender of the residue. The question was, whether 
the Plaintiff was obliged to prove an undertaking 
ih writing. * 

Lord BCenyon was clearly of opinion that he was; 
not. By paying the money into Court on the plea of 
tender the Defendant had admitted the promise ; this 

C was 


Fridavt Decern^ 
her 3d, 1790. 

At W^tminstet 

A promise to 
pay the debt of 
another need not 
be piovcd to be 
in writing when 
the Defendant 
pleads a tender 
to the count on 
such prooiise. 
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[*l6] 


In an action of 
Assumpsii^gsiinst 
oii«partn<*r, evi- 
dence nuiy Ih* 
given of the ad- 
mission of ano^ 
tht-r. 

Comnui smblcrn 


was not as if there had been several counts, and the 
♦ Defendant had pleaded the tender and paid the money 
into Court on some founts only ; he had applied this 
tender to this count, and therefore the plaintiff was 
not obliged to prove the promise (fl). 

it appearing that more than sufficient to satisfy all 
just demands of the Plaintiff had been tendered, the 
Jury found a verdict for the Defendant. 


(a) So in an action on a bill oi' 
exchange where the Defen<%ant 
paid money into Court on the 
whole debt, the Court held that 
by so doing he had 'admitted the 
bill, Guttcridge v. Smith y 2 H. 
Blac. 374 . And when^ in an ac- 
tion against a carrier for not safely 
carrying goods, he paid JLh into 
Court, it was deterinined that by 
90 doing he had admitted the 
contract for the safe carriage, and 
the loss, but that he was still at 
liberty to shew that he was not 
liable beyond the sum paid into 
Court by prming a notice. 


That no more than £S would 
“ be accounted tor, for any goods 
“ or parccu, unless entered as 
“ such, and paid for according- 
ly,'’ ClarkyW Graj/, 6 East. 56 A. 
In a former case it had been de- 
tennined. that by the payment of 
money into Court the Defendant 
had admitted llie contract to the 
extent of Ining liable for the 
whole loss, and eould not avail 
himself of a notice conceived in 
terms nearly similar, vide Yate, v, 
Willan^ 2 East. 128. — Eeakc\ 
Ei'id. [203] 215. 


TIIWAITES V. RICHARDSON. 

f I ^HIS was an action for money paid, laid out, and 
^ expended, 

' The Defendant was one of the piioprietors of a 
public newspaper called the Mornbig Slav. The 
Plaintift had expended several sums of money in pay- 
ing the workmen employed in printing the paper, 8^c. 

After proving the Defendant a partner in the paper, 

" the 


X. ' 
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$ 

the Plaintiff offered to give evidence of the ad- 
mission of another partner that the money was owing 
to the Plaintiff. 

On this evidence being objected to, I<ord Kenyo.v 
said he thought that though in cases where an acti^ is 
brought against several partners, the admission pf any • 
one might he given in evidence to prove all liable, yet 
when one only was sped, the admission of the other * 
could not be given in evidence to charge him. 

It was then proposed to release the other partner 
and call him, but the Plaintiff’s counsel recollecting 
that by so doing they would discharge both, did not 
call him; and upon G arrow, for the Plaintiff^ ob- 
serving * that there was a case (a) in one of the books, [ * >7 ] 
where it had been held that the admission of one 
joint maker of a promissory note might be given in 
evidence to take it out of the Statute of Limitations 
in an action brought against the other alone. 

Lord Kenyon said, he would receive the evidence 
with liberty for the DcfcJidant to move the Court upon 
the question as to its admissibility (d). 

The parties afterwards agreed to a reference. 

{a)Whitcomh\\ Whiting:,- Dougl. an answer to the Statute of Li- 
6'52. See. also Jackson \ . Vair- nutations in an action against the 
hanky 2 11. Bl, 340. whore it was other. 

bcld that proof under a commis- Grofff v. Jachon, post 

sion of bankrupt against one joint ^03 
find several maker of a note was 


^.2 


GANER 
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CASES at nisi PIUUS, 


Monday^ Dee, 6 , 


GANER V. Lady LANESBOROUGH. 


f 

i a replication *|r\EBT pn judgment. 

riifcitofl. Defendant pleaded in abatement that she 


On i 
that . 
mariAfd t 
proof that A, 

•iSthir^Ironwn was covcrt of John King, and the Plaintiff, by his re- 
iherffori. that he plication, traversed that plea. The Defendant proved 
contracting mar. her niaiTiafte to Kinai in aiuswt'r to which the Plain- 

riage, will main* ^ ^ . 

tain the isiue. jjff provcd tlic marriage of King with a former wife, 

and that she was still living. Tips evidence was ob- 
jected to as incompetent for the Plaintiff to give on 
this replication, which only traversed the marriage of 
King with the Defendant. But Lord Kenyon ad- 
mitted it, saying, it proved that there was no marriage 
at all Iretweeii the Defendant and Kin^, he being un- 
able to contract marriage with her. 


The Defendant then offered to prove that King be- 
ing a Jew and his former wife a Jewess, they were di- 
vorced at Leghorn, according to tlie rites and cus- 
toms of the Jews there, and that after such divorce it 
was competent to either party to marry again. 


The Kngiish *To prove this she produced an instrument under the 
take notice seal of the Synagogue there, whereby they were di- 
done in a f ign voiced from each other. But I^rd Kenyon held this 

country, w bout i i 

CMdence ot the to be no cvideilre, for berore he could take notice of 

laws of vticli 

**7*’^18 ] proceeding in a foreign court, he must know the 
law of the country, whicli was matter of evidence, 
and should be proved by witnesses (<<). 


(a) Vide 1 P. W. 431. accord. 


The 
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The Defendant then called King's former* wife to AJtwes«msy 
prove the divorce. She was objected to as an incpin- gt\e paroi evi- 
petent witness, but tlie objection being: over-ruled, she own divorce in a 

^ , * , " . ' foreign counlrv 

swore (without producing any instrument), that she 
was divorced from King before the Rabbi, at Leg- Je«»«‘ere. 
horn according to the ceremony and custom di^ tile 
Jews there. 

On this evidence the Defendant had a verdict. 


POLLARD ». SCOTT. 


H%'(lnesdfw^ 

/Xr. 10. 



RESPASS. 
a highway. 


Justification, the locus iw «ko being it»»oobtee«op 

to «he compe- 
tency of a wit- 
ness who conies 


A witness was called on behalf of the Defendant to ^ayrtVat’hell'' 
prove his plea, lie was asked, on the voir dire, whe- 
tber he was not the owner of a field adjoining the icVa"l’citoA'at 
locus in quo, and had not agreetl with the Defendant money prr on-- 
to let him pass across that field at all times, he paving cannot use unless 

„ 1.1 the road 111 <li,- 

jto a year tor tiiat TUivilege. He answered m the ik: wu- 

. ^ bJishecl. 

athrmative, and it appeared that the Defendant could 
not get to the road assigned by the witness, if the 
locus in quo were not a public road. 

* Erskine contended that this w'as such an interest in [* 19 ] 
the event of the suit as reiulered him an incompetent 
witness, hut Lord Kenyon over-ruled the objection, 
and he was examined. 


A copper-plate map was produced; wherein this close a copprr-platQ 

1 * 1 • 11* 1 ' I <1 "'‘M' ^aken by 

was desenbea as a public road; and the Plaintiff of- the direcnon of 
fered evidence to prove that it was generally received nani7ui 
in the parish as an authentic map. It purported on rcuiar"!I/of' 
the face of it to he taken by the direction of the 
churchwardens of that time. 

’C3 


Lord 
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A •. , , • 

Lord ^ENYOv refused to tcccIa'c this evidence, say- 
ing, that it would be equally improper to admit it 
ais.to admit a plan taken by the Lord of a manor, 
who might thereby erush and destroy the estates of 
his tenants (a). 

j (ir) i^ide ^Ir John BridgmaH v. Jennings, 1 Lord Raw. 734. Peakf^ 

L. Evid. [89,] 91 . 


KOOPES V. CHAPMAN and Another. 
s cMdiuij IS a was an action of trover. A commission of 

ituess to prove I 

^^nknipt had issued agaiast the Plaintiff, and 
the Defendants had seized the soods thereunder. 

The Defendants admitted that they had seized the 
goods, and to prove that the Plaintiff had committed 
an act of bankruptcy thei/ called a creditor who had 
released to the as.signces. 

Mingay, for the Plaintiff, objected that this release 
wouhl uot make him a competent witness. At pre.sent 
it tlid not appear that the assignees had any interest 
in tlie estate of 'the Plaintiff, and therefore they could 
not take a release. 

[*20] *Lord Kenyox. This makes him a good witness 
to prove the banknfptcy. If the commission is estab- 
lished the release stSnds gotMl ; if not, the Plaintiff is 
not released, nor has it any operation («). 

{<0, ndt Amkrofc y.CJcttdoH, Cas. temp. Hardu'. 2(»7-»cconi. 


IVIACFERSON 
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MACFERSON v. THOYTES. ' V 

j^SSUMPSU' o^ a bill of Qxclimg^, in^orstCQ 
against acceptor, the bill was drawn by. one P0rr^ 
payable to his own order, and the name of Parry was 
indorsed on it. 

The PlantifF proved tlic hand-writing of all the 
indosers except the first. 

The Defendant s counsel insisted that tliis should 
also be proved. 

It was answered, that the acceptance was an admis- 
sion of the hand-writing of the drawer; and that by 
comparing that hand-writing with the indorsement^ 
they would be found to correspond. 

Lord Kexyon. Comparison of hands is no evidence: 
If it were so, the situation of a Jury who could 
neither write nor read would be a strange one, for it 
is inipossil)le for such a Jury to compare the hand* 
writing. 

The Plaintiff was therefore called. (A) 

Vide Strange Scarlcj Espinasse ^4*^ accord’- 


(a) But in cases of forgery a 
literate Jury may compare the 
forged instumentwith other papers 
in tlic Defendants hand-writing, 
Jllesbrook v. RoaCh^ Sittings at 
Weslmimter after Trin. Tet'm. 
17 . 95 , S. yide Ucake Law 
[104]. 107. 

(/>) Brook BARD v . Wo’odlzy 
clerk, Coram Yaten Just, at 
If orcctf/cr Spring Assizes, 177^. 

Ill prohibition, the Plaintiff 4n 

C 


support of fk wodus, produced in 
evidence a paper said to be under 
the hand of the de© a|e(l • Rector, 
being a particular of tythes, 8^'C, 
In order to shew that this was the 
writing of the deceased Rector 
whose name it bore, Plaintiff > 
counsel offered to produce many 
of the returrfs to the Spiritual 
Courts of births and butfals made 
ill the time of that Rictor, and 
signed with hi» name , an > upon 
comparing this entry with those 
k returns, 




Fritfay, Dec. 12. 
At GuilWiatL 


Comparison of 
hiiiitls is not 
evider.re in civil 
•any more thaa 
in criminal* 
casea (aj» 


[•21} 



m 


< C^S AT KI6I«PRtUS; 


returilfy itr was said it would ap* 
pear, that the hand-writing was 
thp same. The Rector bad been 
dead many yean. ‘ 

Yates J. I have no doubt to 
reject this evidence as not admis- 
siblC) I do tiQt know any case 
where comparison of hands has 
been allowed to be evidence at 
all. No trial can be decided by 
opinion nnd^ speculation, but by 
evidence. Where a witness lias 
seen the party write. and speaks 
to his belief, of that writing 
which is produced in evidence, 
bring the party’s haud-writu\g, 
that evidence. But where it is 
merely opinion on similitude of 
the writing collected from barely 
comparing them, the Jury may 
compare them as well as any 
bpdy else, and any two people 


may tliink differ^^ntly. In an in^ 
dictment for forgery, the evi- 
dence of a person w'ho has seen 
the party write is sufficient. The 
case now in question is not like a 
rental, terrier, old title deeds; 
these arc received without evi- 
dence of hand-writing, because 
of the place they come from, 
which gives them authenticity. 
Suppose some of the Jury cannot 
read or write, how are they to 
judge of iSe similitude of hands. 
I have no doubt but this evidence 
must be rejected. 

Ip a case circumstanced like 
this Lord Ilurdu'ick permitted a 
witness, who had examined the 
parish books, to swear to the si- 
militude of the hand-writing. See 
Bui. N. P. [236.] 


In an action 
brought by one 
partner, another 
Atay be called to 
prove tlie debt 
paid to him. 


[• 22 ] 




^ EVANS w. SILVERLOCK. 

' 

j^SSUMPSIT for goods sold and delivered. 

» The Defendant’s counsel stated that the Plaintiff 
and one Morgan were in partnership together, and 
that 6n a dissolution 6f that psirtnershlp ‘it was agreed 
bftween them, Evans shbuld receive some of the 
debts, aikl Morgan the * others. This debt Was to be 
pdid Morgan, and the Defendant had accordingly 

paid 
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paid it to him. They called Morgan to pfovlTthiS 
case. 

' 

Bear crof t ohjtctcti. that he was not a comp^tmit 
witness. ■ . 

' Lord KESri'oy saM, he was, as ttie'Jiidj^hicht’iii'tliiS 
cause could not conclude His 'rij^litt ’ He was exa- 
mined, and on his evidence the Defendant ol)taincd 
verdict, ’ 


CIIARLTER One, Ae. v. BARRET. 


Momhy, Dee, 
Vi.AtGuitdMk 


ASE for words spoken of Plaintiff in his pro- words spokwit' 

, ^ different times 

fession ot an attorney'. "“y ** s'"" ™ 

^ evick^ncc oa W • 

There was but one count to wliich the words ap- ***“*■ 
plied, and the Plaintiff gave evidence of the same; 
words spoken at different times. 

This was objected to by the Defendant's counsel. 

Lovtl Kenyon said, that though these \yords were 
spokcii at ditlcrcnt times, they might be given in evi-^ 
deuce on this one count to shew the malice of the 
Defendant (a). ^ 

{a) Vide M€ad v, Dm$higny^ post 125, and Lee v/flvscm, post l66* 


♦MEE». REID. ; [*23] 

^SSUMP SIT emu hili of exchange. , brk’Sf'^toS' 

The Plaintiff’s case being provetl, the Deifcndant triiLutui^ 

* - tlic book* 

called a witness, who was a Scotchman and a member 

of 



St 
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of kirk » he refused to kiss the book^ and insisted 
on holding up his hand. 

!An objection was ntacte to this mode of administer* 
ing the oath, and Lord Kenyon was at first inclined 
to -permit- him to- be sworn in this form^ but at 
length detewnined to receive his evidence under the 
sanction of an oath so administered. 

Accordingly he held up his right liand and repeated 
the oath after the crier (a). 


(a) Vide, Leach’s Crown Cases S48, Mitdrone’t case. Peake’s Ijaw Ev. 
[141.] 148. 


FASSET and Another v. BROWN. 


Tf the name of 
fictitious person 
be pul a-^ a f-ub- 
senbing witness 
to a deed, proof 
of the party’s 
hand-arhing is 
Sufficient. 


D ebt on a bond entered into by the Defendants 
as sureties for George Russell, clerk to the 
Plaintiffs. 

The Defendant pleaded non est Jactum, and that 
Russell had duly accounted. 

The Plaintiffs proved that the Defendant brought 
4he bond to the Plaintiffs’ counting-house, subscribed 
with two names as witnesses to the execution of the 
bond by him: that on enquiry it appeared that no 
such persons aa those whose names were subscribed as 
witnesses were in existence. 


C * 24 ] * Lord Ken' YON. then said, that the Plaintiff was at 

liberty to. give evidence of the Defendant’s hand- 
writing, and the bond was so proY^ih ». 

But there being a variance between the date of the 
bond mid the statement of it in the declaration^ the 
Plaintiffs were nonsuited (o). 


(e) Vide GrelHer y. Neale and Others, post. 147. 

SCHOLEY 




GEO. III. 


' SCHOLEY V. WALS^DY. ’ 

j^SSUMPHfT on a bill of exchange clirawn*by< 
the PLaintiil' on tli(e Pefendant, and accepted' by 
liini. f 

The Defendant pleaded a-^t-oif for mopey paid by 
him to the Plaintiff’s use, money had and redeiA’-cd by 
the Plaintiff for his use, and for money lent by him 
to the Plaintiff. 

In support of his case he offered to read in evidence 
a paper signed by the Plaintiff-written in the follow- 
ing words : — ^ 

“ Londoiii Decern. 52d, 1789. Received of Sir. 
“ JValsby, his acceptances for ^200, due Fch. 20th 
“ and 25th, out of which Mr. Wuhhy has my accept- 
“ anee for JOOO, the difference I am to make tip by 
“ the said time of payment. 

“ of do on one for 25 th of February. 

“ of ,140 I promise to provide. 

“ of^iOO JVm. Scholey.^ 

*This was objected to as no' evidence, nbt being 
stamped. The Plaintiff’s counsel contended it ought 
to be stamped either as a receipt or a prfeisfeory note 
for .^140. • 

I.ord Kenyox Avas of opinion it ought to have 
been stamped as a receipt, for if such a paper ^ this 
Avere to be adnytted as evidence without a stamp, .jt 
AA'ould put it in the power of any person to evade tw 
act of parliament in almost every case, by paying in 
notes or bills. 

The 



An ackiidwl«dg<> 
mem of having 
nveived the ac- 
crp'.iucc ofjibiN 
(if exchange is % 
receipt for 
DKHiey witlim 

liable to the 
stamp duty iinb 
posed by tha| 
act on sucii 
receipt* 


4 " 



a 


A general re- 
ceipt oil the back 
of a-brll of 
cicrlian^e is 
jirmc Jade cvl- 
deiKOot' its 
having been paid 
by tlu* arceplot, 
andsi'ill not of 
itself be t vidcncc 
of a payment by 
the>arau'er 
though it is 
pruducid by 
him. 


Wednestiav* ' 
Dec. 15. 


' A ship builder 
may l>c called as 
a witness to gue 
hib opinion as to 
the sea worthi. 
nc^s of a «hip, 
on the facts 
stated by others. 

[ *25 ] 


CASteiS At Hill 

The PlaintiiF produced the bill, which had a receipt 
on the back of it, as being paid to a person who was 
at that time the holder of it. , 

Lord Kenvon. PrimA facie the receipt on the 
back, imports that it was paid hy the acceptor : for 
aught L know to the Contrary the Plaintiif and De- 
fendant may have since settled their accounts, and 
this bill may have been delivered Up on such settle- 
ment. It must therefore be explained before I can 
receive it as’evidence of the bill having been paid by 
the drawer. 

The’ Plaintiff, not having any witness td prove that 
the bill liad been paid by him, was nonsuited (a). 

{a) \n Smith v. sittings at viz. “ settled by two bills, one at 
JFestminster after Hilary Term 43 nine, and the other at twelve 
Geo. 3. the Defendant oflered m months and Lord Elknboravgh 
evidence a liill of parcels of the held this an acquittance, which 
guods delivered, to which was could not be evidence until 
subscribed the following words, stampt. 


THOKNTON v. The ROYAL EXCHANGE 
ASSURANCE COMPANY. 

T his was an action of covenant on a policy of 
assurance on a ship from the Grenades to 
London, ' " 

* Thfe ship struck upon the bar, as she was entering 
(xitemUle Bap, and received an injury thereby, for 
which the''presciit action was brought. 

She ms afterwards surveyed and repaired. The 
Defendants contended she was not sea-worthy; and 

offered 
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joffered to call Mr. 4f<?«i^>,aa,,eaiineot,phip^b!*ilder, 
to prove tliat Crom what appeared on the .survey .^hich 
had been made, but at which he, wa^ not, present, it 
w’as impossible in /nV oj[>iVno;r, , that the ship could be 

sea-worthy when the policy was effected. 

Ershim for the PlaintilT objected to , this evidence. 
He said that had the persons who made the survey 
been called, he should object to any question as to 
their opinion; tl^e objection against this evidence was 
much stronger; the surveyors are not obliged to state 
on their survey all the circumstances on which they 
ground theg opinion, and the witness can only judge 
from what is contained in the survey. 

Lord Kenyon. This evidence is certainly admis- 
sible. Lord llardzoicke used often to tje assisted by 
tlie Brethren of the Trinity House, in causes of this 
nature. 

The Defendants not making out their case, the 
PlaintitF had a verdict ( a). 

(a) Vide Chaurand and Another v. Anger stein, post. 43. 


* ROBERTS and Others Assignees, TEAS*' [ • 27 1 

DALE. ; 


ROVER for Cotton. 

The Plaintiffs .were assignees under a joffit com- 
mission against Cook and Kilner, and having p'rb'^d 
tlie trading, act of bankruptcy, 8^c. Mr. Crowder, 
the Solicitor under the commission, was called to prove 
the assignment to the Plaintiffs. On hi.s cross exami- 
nation 


Though a trader 
deny Linselt' fur 
the express pur- 
pose ot becoininf 
a Itankrupt »uch 
denial wilt 
amount to an net 
of bankruptcy, 
if made without 
the knowledge 
of, or any 
previous concert 
with the pctitiottr 
ing creditor. 



fr 


• dASisS A^r itof 

natiori lie said; that there having been two meetings 
of th^ bankrupt’s creditors, and they being found in- 
solvent ; the bankrupt Kilner called on him to ask 
him what was best to be donk He told Kilner that 
the most adviscable thing he could do was to commit 
an act of bankruptcy by denying himself to a credi- 
tor, which he accordingly did. He added, that this 
advice was given without the knowledge of the pe- 
titioning creditors, or any desire from them, though 
they had before desired him to take out a com- 
mission. 

The Defendant’s counsel contended, that this was 
such a concei ted act of bankruptcy, as Avould not sup- 
port a commission. 

Lord Kenvon. The distinction in these cases is 
very nice. It does not appear that there as any in- 
tention to commit a fraud in this case, eitlier by the 
bankrupt or tlie petitioning creditor. In this respect 
it differs from those cases in which concerted acts of 
baukru])tcy have been held to be fraudulent, and the 
commission grounded upon them void. Here was a 
desire to make an equal distribution of the bankrupt’s 
eft’ects, and the advice was the most beneficial \\ hieh 
{ * 28 ] * could have been given for all parties. His Lordship 

however added, that he was not entirely free from 
doubt on the case. 

The Defendant's counsel pursued their cross exami- 
nation, and Mr. Crowder said, that at the meetings, 
an assignment for tlie benefit of the creditors, was 
offered, but the creditors insisted on Itiving a com- 
mission taken out. 

Lord Kenyon thought that this circumstance m'a- 
terialJy altcreil the case, but w'ished the Jury to find a 
. verdict 
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verdict fr)r the PluintifF sdbje^t to the opinion of the 
Court on this point. ^ 

The Jury found for the Defendant. 

In the following term a motidn Wiis made for a new 
trial, and after hearing counsel on both sides, the 
court made the rule absolute. 

On that occasion both Lord Kenyon and Mr. J. 
Duller said that they thought the evidence of Mr. 
Crowder did not prove this to have been a concerted 
act of bankruptcy. His evidence is positive that he 
had no communication with the creditors on that 
subject. He gave the advice to the bankrupt as a 
friend to him, and to the creditors in general, and not 
for the purpose of making a fraudulent bankruptc}'. 
It was an honest advice and for the benefit of ail 
parties. 

Grose J. The evidence of Mr. Crowder is that 
this advice was given entirely from himself, without 
any desire of the creditors, trr even their knowledge. 
It is ridiculous fO say that it is a concerted act of 
bankruptcy {a). 

(a) Vide Hooper v. Smith, 1 Black. Rep, 441. Bramkp v. Mmdee^ 
Bull. N. P. 39, Ca'xlei/ and Another v. Hopkins, Co. Bank. L. 1A2. 
Eyre aAd Another Assignees v. Birbeck and Another. QTerm Rep, 59^, 
n. (*J. 


CASES 



TJiursrtau, 
Feb. 17!1i, 'n9l» 
Wetimiruter, 
In an artion of 
assumpstt on an 
express promise 
to pay for the 
maintenance of 
a bastard child, 
of which the 
Defendant was 
the putative 
father, it is no 
defence that he 
has since disco- 
vered that the 
child was not 
begotten by hinu 


CASES IN K.'B. 

AT THE SITTINGS 

AT NISI PRIUS, 

AFTER HILARY TERM, 

31 GEORGE III. 1791 . 


SHAW V. WHITEMAN. 

jNDEBITATUS assumpsit for board, 8^c. found 
and provided by the Plaintift' for a child at Defen- 
dant’s request. 

‘The Plaintiff proved that she being delivered of 
the child for whose maintenance the action , was 
brought, and the Defendant believing the child to be 
his, agreed that die simuld provide all necessaries for 
the child, and that he would pay her 7s> a week. 
The Defendant continued to pay that money until 
the month of August, 1788, when he lefused to pay 
any further allowance whatever. The Plaintiff' had 
not sworn the child to the Defendant before a ma- 
gUtrate. 


4 . « 


The 
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The Defendant admitted the case proved 'by' the 
Plaintiff, but offered to prove, that die reason his 
refusal to pay the allowance, was that he had disco- 
vered that the cjiild was not his, hut that qrve Farrer, 
with whom the Plaintiff had also been Connefeted,. was 
die father of it. llis counsel contended, that by 
proving this fact, they should sliew there was no con- 
sideration for the promise, and that it was therefore 
void. 

Lord Kknvon was of opinion that this evidence 
could not be received on the present issue. The Jury 
could not here try who was die father of this child, 
but must confine themselves to the contract, if the 
child was not the Defendant’s he might relieve him- 
self by applying to a magistrate for an order of filia- 
tion. Under this direction the Jury gave a verdict 
for the Plaintiff. 

On Saturday the 14th of May in the following 
Term, Mhtgay moved for a new trial, but the Court 
refused even a rule to shew can, sc. 


BRETON t;. COPE, Executor. 

D ebt on a bond of the Defendant’s grandimothet r»«*> evidence 

^ cannot be (rivea 

(who was the Plaintiffs motncr)"«Conclitioncdfor 
the payment of 1000 and interest. ' 

Pleas non est factum^ solvit ad dicing and solvit proved “* * 

• ■ ' ' 'll. V. Colnei, 

post dim. ‘ si£if.ws,s,jt. 

The Defendant called a broker to prove that he, as 
the broker of the testatrix, had transferred ^20,000 
stock to the Plaintiff. 

D Xord 
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All ifistruijB^ent 
executed in the 
presence of a 
Bubscriteng wit- 
ness canflet be 
pro\^ed by any 
other person » 
even after it is 
cancrllfd. 


Lord’KBNroN. This is not admissible evidence, to 
prove, the transfer, copies from the books of the Bank 
fdiould he proved (a). ■ 

The Defendant then offered to prove this fact by 
the ' prodactibn df a deed whereby the Plain!,i:>'' as- 
signed' the dividends of the stock to the testarriv. for 
her life; the dssi^meht to' him was recited in this 
deed. The subscribing witness was not in ^urt, but 
the deed having been cancelled, Ersk'ine, for ilie De- 
fendant contended that any <tther person might be 
pei'mitted' to prove it as well as the subscribing witntess, 
because all its force and' power as a legal instrument 
was at an end, andi it was t>nly produced as evidence 
of the PlaintiflF’s admission of a fact. 


Lord Kknyon was clearly of opinion it could not 
be read unless proved by the siibscriliing witness. 

The Defendant then proved an acknowledgment of 
the Plaintiff that he had received this nioncv. 

A transfer »f Mingdif, for the Plaintiff,' contended that this evi- 
oeiice did Hot support either of the pleas of payment, 
ti»n on a bond, unlcss it wus cxpics.sly shcwn that the stock was trans- 
ferred for the purpose of satistying this debt, but Lord 
Kenyon being clearly of a contrary opinion, the Plain- 
tiff proved that the ^50,000 stock was intended by 
the testatrix as a gift to him. 

. Lord! ICe.v VON. It has been a thousand' times de- 
cid<}d). that where a debtor gives a legacy to his' credi- 
tor, it shall be considered as ptiymenf of the debt.- 
And. the. gift, of e£!20,000 stock was surely a good 
pjiyment of a debt of .£'1000. ■ * 

. . Xlj^ I^^endiTOt had a verdict. 

' "• («•) t^idiiDdvgl, 5TSi note 3 . 
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STANDEN V. STANDEN and O’tl^crs (a). JA. 

^ ^ , At WastmimtcT^ 

qHARLES Millery .by his wilb gacvc, a smn ,of. bL"n*n'f«t'“ 
.£’200 to Charles Miller Standen and Caroline 
Elizabeth Standen (two of the Defendants)^ to bindi MnU“Wg»i. 
theni out apprentices, "riie rest of his fortune, he 
gave and bequeathed “ to the legitimate children of 
“ Charles Standen" i-JdihQx oi the Dcfendailb^- 

A bill was filed in the Court of Chancery by the 
Defendants against the executors of Charles Miller's 
will; and upon the hearing of the cause the Lord 
Chancellor directed this issue to try whether the 
Plaintiff was the lawful issue of Charles Standen. 

The Plaintiff called hiS mother, who proved that 
she was married to Charles Standen the father, on the 
4th of August, 1755, at the chapel of the Savoy. 

That they cohabited together, and that the Plaiptiff 
was born in that wedlock. That having lived five 
years together, they parted, and had not cohabited 
since. 

The Plaintiff also proved the register of the mart 
riage, where it was entered, s that the marriage was 
celebrated by banns ; but no witness’s name appeareih 
In answer to a question, whether any banns were 
published, the mother said she had , no other know- 
ledge of the fact than having been told so by Charles 

Standen (b). < ^ 

* , 

(a) This dausc'^as fidst tried marriage to prove the publicaticHi 
at the Sittings after Easter Term of baims* Rex v. St, Devereux, 

1789. JSurr. S. C. No. 162 . 1 Bta:. 367. 

Cb) It* is not necessal'y for the S. C# See also mUrntm v. ,, 

party who wishes to establish the Paync^ 4 Term Rep. 468. 

D 2 
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The Plaintiff also called a witness to prove tlut he 
had been told by the clerk (since deceased) that the 
banns weje duly published. 

Lord Kenyon said that this might ,be received as 
eviden’Ce of the general reputation, though not’ of the 
particular fact. ' 

The Plaintiff then proved some circumstances to 
corroborate the marriage, such as Charles Standen 
having demanded the first witness as his wife, M'hen 
her relations kept her from him, ^'C. 

The Plaintiff having closed his case, the Defendants- 
called Charles Standen the father. 

Ershne asked him, whether the marriage ceremony 
was not in fact performed at the chapel ; whe- 
ther thev both' consented to the celebration of that 
marriage, and lived together as man and wife in con- 
sequence of it; .and whether the Plaintiff was not his 
child by’tlie Woman he had so married, lie answered 
in the affirmative. W'hercupon Erskine objected that 
having acknowledged that a marriage ceremony had 
taken place, and that a cohabitation had also taken 
place under the .sanction of itj he ought not to be 
permitted to jjrove- that the ceremony was a mere 
farce, contjaiy to the obligation he had solemnly en- 
tered into at the .altJir. 

Put Lord Kenyon thinking the objection did not go 
to his competency though it would much affect his 
cix;dit, he was c.\aniined. 

lie swore that the banns were not duly published 
three times. Ileing asked the reasoh of their not 
having been so published, he said that he had been 
f j *toId by IVUkinson^ the clergyman, that a friend of 

the 
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tlie wife’s forbade them the second time they were 
published. 

On this being objected to, Lord Kenyon said it was 
not* admissible as a fact, but as evidence that Wilkin- 
son had confessed he had married without banns. . 

The subsequent marriage of Charles Standen was 
also proved, and that the Defendants were the issue 
of such second marriage. 

Lord Kenyon. In order to constitute a legal mar* The form of 

^ words prescribed 

l iage by banns, they must be three times published Kubricic 

on three several davs. All the directions of the act * 

of parliament (c) need not be complied with, the 
form prescribed by the act is merely directory, and 
need not be strictly followed (d). If the substance 
is followed it is sufficient. If the entry in the register 
was not truly stated, the clergyman was guilty of fe- 
lony, and he put himself in a dangerous situation by 
making such a confession as tluit stated by the witness 
Charles Standen, Ilis Lordship made some further 
comments on the cvitlence of Charles Standen, and 
left the cause to the Jury on the credit they thought 
proper to give to him, 

'I'he Jury fountl for the Plaintiffi 


(<) 26 Geo, 2 . f. 33. 

{,</) Fide lUed v. Passer svad Others, post 231. 
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If 


leh. 2f3cl. 

At H'eslminster, 


LICET and Another, Assignees ^c. v, REID, Esq, 
and Another. 


If A. be indirted 
for Iclbn Vt iind 
the Judge who 
tries the eause 
order the Justice 
before whom the 
information was 
laid to retain the 
goods in Ins 
possession, nptil 
it aupeari who is 
iutitied to them, 
it is not neces- 
sary to give such 
Justice a month’s 
notice previous 
to comnirMciiig 
an action against 
him for the con- 
verMoa of tlicjn. 


rjpROVEU for goods. 

Lay the bankrupt, became acquainted with a 
woman and cohabited with her as her husband for 
some time, when they parted ; and she being absent 
from the bouse in which they lived, lie took the goods 
iu question out of it, and conveyed them away. She 
afterwards indicted him at the Old Bailey for feloni- 
ously stealing these goods, and on the trial of that 
indictment he was acquitted. f 

But Mr. Justice Bt^ller (before whom that indict- 
ment was tried) having doubts to whom the goods 
belonged, ordered them to remain in the hands of 
the Defendant Rei^, who was the Justice of peace 
that had taken the information, till such time as it 

• * ij 1 <* ■ . * ' 

should be ascei tjiined who was the right owner of 
them. 


This action was brought by Loy's assignees to re- 
cover the goods, and they proved a notice to the De- 
fendant a month prior to the suing out the writ, but 
this action waa not commenced within six months 
after the goods c'me iiito his possession. 

On an objection being made that tlie action could 
not he maintained, Lord Kenyon said he did not think 
. any notice necessary in this case. These goods did 
not come to the Defendant’s hands in his character of 


a nia- 
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a magistrate, but as a trustee the partis, and 
therefore the case was not within the statute (e). ^ 

The trading not being proved the Plaintifts were 
nonsuited. 

(ff) 24 Geo. 2. c. 44. f'iile Teltham v. Terry, Bull. lf» P. 24. Irving 
V. fPikm, 4 T. Rep. 485, Greenway v. Hurd, ibid. 533. Daniel \.Wil~ 
son, 5 T. Rep. 1. Castle v. Burdit, 3 T. Rep. 6'23. Peai^s Rvid. [40l]. 

431. C 


BISSET V. CALDWELL. 

T respass for breaking and entering the Plain- wearing »pp#tei 
tiff's house, expelling him therefrom, seizing «aforrenj. 
his goods <§’c. The Defendant pleaded the general 
issue. 

I'he defence was that the Plaintiff had taken lodg- 
ings, ready furnished, of the Defendant, at the rent of 
four guineas per week ; and rent being in arrear the 
Defendant distrained the Plaintiff’s wearing apparel, 
which were in the lodgings. The Plantiff’s counsel in- 
sistc<i tiiat these could not be taken as a distress (a). 

I.ord Kenyon. This has long been a vexata 
yueestio, but I think they would now be held to be 
the subject of a distress. The same reason does not 
now exist, as formerly, when averia carucae ^Itc. could 
not be taken^by the common law, because the things 
distrained being then taken only as a pledge, it was 
considered that the person losing those things was 

(a) Vide 2 Imt. 132. 

D 4 • rendered 



rendered incapable of earning mon^ to pay the debt, 
and i^n$erviceablc to the commonwealth (A). 

It" bdhig proved tliat the Defendant -had expelled 
the Plaintiff' by force from his possession of the rooms, 
he had a verdict and l.y. damages, but Lord Kenyon 
said it M'as so shameful an action that he would certify 
under the 43d EHz. 

Q)) In Hutchins v. Chambers poor rate, and Lord Man^eld 
and Others, 1 Burr, 579- was gave tlic same reason as that 
h(‘ld that avert a car uc/T m\o\it be above giveii by Lord Kenyon^ Seo 
distrained for iion-rpayment of a alho 3 Salk. 136. 


The KING JONES. 


\ rtr. lai Ihut an 
is'iur cjmp oi\ to 
i? liicrl, is Mip- 
•rlcd bv CM- 
'net* that an iu- 
nnation ron- 
ining u'Lrrul 
ti» c eh of 
Inch the gtne- 

1 i'MU* \V3S 

•led was so 
’ricd. 


T his was an indictment for perjury, committed 
on the trial of an information in the Exchequer 
against one Sanutel Stintuel, for importing goods con- 
trary to the Revenue laws. 

Tlie indictment stated the information &'€. It 

*■ 

then stated “ that such proceedings were had that 
an issue was in due manner joined, jmd afterwards on 
^'C. came on to be tried, and was tried by a Jury of 
fhe country On reading the information it ap- 

peared that it contained two counts, and that the De- 
fendant had pleaded the general Issue “to each count 
separately. 

Ersk 'me, for the Defendant, objected that this was 
not a true recital. The information in the Exclie- 
» ' ‘ quer 
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quer is not an information where there is tin issue 
joined, but one in which txvo issues are joined. ,Tliere 
* might be another information in. the.; Ilxchequer, on 
the trial of which this perjury was committed. He was 
sworn to give evidence on the trial of two issues. . 

Lord Kenyov. I should have thought the con- 
verse of tlic proposition would have held. Had the 
indictment stated that the perjury was committed ott 
the trial of two issues when there was but one, it 
won hi have been fatal, but I do not think that this is 
any variance. 

The witness who had taken down the Defendant's 
evidence proved the words on which the perjury was 
assigned, but could not speak to any other part of his 
evidence. 

I.ord Kexvox. The ■whole of the Defcnd:mt's 
evidence on the former trial should be proved, for if 
in one part of his evidence he corrected any mistake 
he had made in anotlier part of it, it will riot be per- 
jury. Courts have gone so far as to determine, that 
where a mistake has been committed ia answer to 
a bill in Chancery, if the Defendant set it right in a 
second answer, it will save him from the perils of 
pcijury (a). 

His Lordship therefore directed the Defendant to be 
acquitted (J)). 

(a) The King v. Can. 1 Sid, 41 8 . (A) Vide Bex v. Doudin, jtosf. 170 


sfi 
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In an indictfiMnt 
for perjury com- 
mitted un the 
trial of a former 
cause the prose- 
cutor should be 
prepared to 
prove the tnhoU 
of the Defend- 
aui\ evidence. 


HODGES 



mi mm. 


%QT)G]S3,,iesfy V. WINDHAM, E^jq. 


In an action for 
adultery, proof 
that the husband 
iviUiugly aufftred 
liis wife to livt 
m a ^ate of 
prostitution goes 
to bar the action^ 
and not merely 
tomitigaie the 
the damages. 


T respass for crimmal conversation with the 
Plaintiff’s wife. 

The Plaintiff and his wife parted on the 8th of 
August ^ 1785, and articles of separation were thert 
executed by them. After which the criminal con- 
nexion, which was the subject of this action, took 
place. 

Bearcrofty for the Defendant, objected that the 
action could not be supported, 

I.ord Kenyon said it was a question that he had 
entertained considerable doubts upon, but that he was 
inclined to suffer the cause to proceed, and take a 
note of the objection, that it might be brought before 
the Court. 


The Defendant proving that the Plaintiff had, be- 
fore his separation from his wife, voluntarily per- 
mitted other men to have criminal connexions with 
her, Lord Kenyon said it was not to be endured that a 
man should suffer and encourage his wife to live in a 
state of prostitution, and then come into a court of 
justice to ask damages. His having suffered such 
connexion with other men was equally a bar to the 
action as if he luid permitted the present Defendant 
to be connected with her, for such a husband could 
have none of that social affection for his wife, the loss 
of which is the ground of this action<(a). Verdict 
for the Defendant. 


{a) Vide Smith v. AlUsm^ Bull. N. P. 27« and Duberley v. Gunnings 
4 T. Rej^, 651, accord. 


PHETHEON 
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PHfiTHEpN WIJITMOt^. ' 

J^SSUMPSTT on a bill of exchange jdrawn |by 
Rayncr in favour of the PlaVti^» and accepted 
by the Defendant. 

Tlie Defendant offered Raynert the di^wer, as" 'a 
witness to prove that the acceptance was (Conditional, 
and that the Defendant was not to pay tlie bill unless 
he should receive a sum of money due to Rayner. 
That the Plaintiff knew of tliis condition, and that 
the money hatl never been paid to the Defendant. 


Friday^ Feh, 
25th. 

Ai GvUdhaU. - 

Quere. Wh«Uier 
a partyvto a ne- 
godabla iiutnifc 
■leftt cs»Jn any 
cate ba admitted 
as 3 witoesato* 
ia validate it? ^ 

It is iisiir settled 
thatbemay, vidr 
Jorrfain v. Laih” 
hroeik^ 7 71 
601. and the 
note on the case 
of Aduint ▼. 
Lmsard, patC 
118 . 


Er shine contended that he was an admissible wit- 
ness. On the point of interest bo objection could be 
made to him, for immc<liately that be defeated this 
action he made himself liable as drawer, by shewing 
that this bill was never any satisfaction of the debt 
owing from him to the Plaintiff The only remaining 
olyection was against his invalidating his own security. 

This is not Uk^ the case of 4 inan cowing tp. shew 
that the hill was originally void | this wjtn^s will 
only prove that the subsequent condition on which 
the payment was to depend was not performed. He 
mentioned a case of Gardner v. Catter^ which, he 
said, was exactly like the present. 

UcLLER J. (who sat for Dortl Kenyon) said hc 
thought that this witness w^as not admissible, as his 
evidence tended to blow up tlic hill. 

Erskine 'said there was a differenpp pf opinion 
among the Judges on this point ; my Lord Kenyon 
had taken * the rlistinctipn hetwpen a party to tho bill (*41] 
coming to prove it bad in its creation, or avoided on 

account 
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If A agrre to 
make a waggon 
for S, and make 
it accordingly, 
but refuhC to 
deliver it unless 
tlic monry is 
paid on delivery, 
the money 
which was to be 
paid for the 
waggon may be 
set oh to any 
demand ol B. 
against jL as 
goods bftr^amed 
and ^old. Comme 
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account of some subsequent act {a) ; though some of 
the other Judges had thought differently. 

Upon this Mr. J. 'Buller said he would, to prevent 
the cause coming to trial a . second time, admit the tes- 
timony pf RayneVy subject to the correction of the 
Court : though at the sanie time his own opinion was 
that he was not an admissible witness. 

The witness not proving the case opened, the Plain- 
tiff lied a verdict (A). 


{a) Vide Charringfon v. Mihier, ante 6. 

(h) nde 3 r. Rep, 36, Adam^ v. Lingardj post 1 1 7, and cases there 
fitcd. 


DUNMORE v. TAYLOR, 

^SSUMPSIT for goods sold and delivered. Set off 
for goods sold and delivered, and also for goods 
bargained and sold. 

On tlie cross examination ,of the Plaintiff’s witness 
it appeared that tlifi Defendant had made a waggon 
for the Plaintiff, hut had refused to deliver it unless 
the Plaintiff would get some person to join hirh in 
giving a security for the balance which the delivery 
of the waggon would make in his favour. The Plain-. . 
tiff was then insolvent. 

It was objected that this contract being only ex- 
ecutory, could not be made the subject of a set off. 

‘ * Buller J. thought it could be set off as goods bar- 
gained and sold. When the cause had proceeded fur- 

tlier, 
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ther, it appeared that it was afterwards agreed that 
the Plaintiff should not have the waggon, but that the 
Defendant should keep it. Upon which the l^lantiff 
had a verdict. 

Note. After the cause was over Mr. J. Bulkr said 
that he thought an indebitatus assumpsit ‘would lie in 


this case, but that there 
question (a). 

{a) The dbetrine of Mr. J. BuU 
ler ill this ca.se is consistent with 
what was afterwards determined 
Isj* Lord Kenyon in the following 
^ases : 

Uankf.y V . Smith, 

K. B. Sittingft at Guildhall, after 
Easter T. 36 G. 3. 
Indebilatns assumpsit for goods 

bargairu'd and sold. 

The Plaiiititi', through the inter- 
vention of a broker, st)ld for the 
Defendant a ijuantity of hogs 
bristles and feathers, which the 
Defendant was to f(‘tch away from 
the Plaintitt's wartdiousc on a 
subsequent day, but on the Plain- 
titf oD'ering the feathers to him, he 
refused to have them on account 
of their boifig datnaged by the 
moth, iuivKting that he had agreed 
for the purchase of a merchant- 
able commodity ; and lu fesistthe 
pment action called a witness 
who swore that such was the con- 
tract between the parties. Tiie 
Plaintiff's broker on the other 
band swore that he sold them with 
all faults/ and the Jury gi'^ing 
ca^dit to Ills evidence, found a 
verdict for, tire Plaintiff* 


was some nicety in the 

The Plaintiff's counsel insisted 
that they wore entitled to consider 
these goods as the property of the 
Defendant, and of course to re- 
cover the sum for which they 
were sold ; but the Defendaiit'|^ 
counsel ront<‘nde<l that the D&i* 
fendant having refused to com- 
plete his cuiUract, the Plaintiff 
must keep the feathers and ro 
cover such damages as the Jury 
should think him entitled to for 
the breach of contract. They 
suggested that this action \vas 
misconceived, for that until deli- 
very fA the goods it was Itn exe- 
cutory contract, and» therefuro 
that tho Defendant should hava 
been charged in a special action 
fo^ not accepting the goods and 
completmg his contract. 

Lord Kenyon ovcr-rultd the 
last objection, but os to the 
quantum of damages his Lordship 
was at tirst inclined to think that 
the Jurjrmught to give the Plaiii- 
tiff only such damages as.vhe 
had sustained on account of the 
Defendant's refusal to receive the 
coinmoility, but afterwards 
was of opiuinti that the iHaintiff 

had 





hiid his elAiiorfi dtlicfr £o ca!l"on 
the Dc?fer>daAt in a special action 
on the ctsc fof not fetching away 
the goods, '^or to consider the 
contract as complete the moment 
that the sale was made, and bring 
an action oi indubitatus aasumpsitj 
for the sum at whicii they were 
sold, for no further act was to be 
done by the Plain tiif, the goods 
were bargained and sold immedi- 
ately the contract was made. 

The Jury accordingry found for 
the Plaintitf to the full value of 
the goods, 

Erskine and Lams for Plain- 

tfir. 

“ Harrow and Marryatt for De- 
fendant, 

More r. Mi liter, 

K. jB. Sittings at IVtstminster^ 
after East.T. 179/. 

Assumpsit for not taking away 
a quantity of potatoi's sold by the 
Plaintiff to the Defendant. The 
first count of the deciaititien 
stat^ a promise by the Defendant 
to take a>vay the potatoes- in a 
reasonabk timcy and the dc>clara<» 
tion also contained counts for 
goods bargained and sold. 

It was proved that the De- 
fendai^ agreed to take away tlie 
potatoes' m a monthy but that he 
failing tb complete that contract 
the Plaintiff resold tbeat' to ano- 
ther person. On an objection 
being taken to the declaration on 
account of the variance between 
t1ie first count and the case 
prove*, the Plqintiff's counsel 


Contended that fhey Rad a ri^d ib 
recover under the c6unt for goods 
bargained and sold. 

But Lord . KeIston held i;hat 
the Plaintiff having resold the 
commodity, had by that het 
abandoned his fight to insist otr 
the Dcft‘ndant taking the goods, 
he had not considered them as 
the property of the Defendant', or 
the contract as completed, and 
thcretu/e could only recoyi-r da- 
mages f(»r :hc breach of tiie 
agreement, and as h^ had no 
Count agreeable to that case, di- 
rected a nonsuit. 

Erskine and Best for Plaintiff. 

Gibbs for Defendant. 

In the case of Gootlall v. SkeL 
tony 2 H. B/ac. 3l(), the Plaintiff 
agreed to sell a quantity of wool 
to the Defendant ; a shilling 
earnest was paid to bind the bar- 
gain, and Hic w'ool w;as packed 
in cloths furnished by the Drfen* 
dant for that purpose^ and' lt;fi>at 
a hovel belonging to tho Plointilf, 
to which place the Defendant was 
to send his waggon to fetch' 
away in a few days ; but while 
the Defendant's servant wasrwdgh- 
ing and packing it, .and proposing 
to tho Plaintiff to fix the boiir 
wlien the waggon should come, 
the Plaint iff declared that it should 
not go. off the premises till he had 
the* money for it* The Court helj 
clearly that there was no delivery 
in this case so as' to enable the 
seller to maintain an action for 
goods sold and delivered* 
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GORHAM and Another v, THOMPSON and 
Another. 

^SSUMPSIT. One of the Defendants had sirffered 
judgment by default. 

The Defendants had been partners about seven years 
since, and had dissolved that partnership, but no no- 
tice of the dissolution had been inserted in the Ga- 
zette, nor did tlie Plaintiff know of it, but thought 
they wete dealing with both Defendants. But it ap- 
peared that the dissolution was generally known in the 
neighbourhood. 

Lord K>nyo^ said, to discharge the paitner re- 
tiring from the partneiship there must be a public 
advertisement in the Gazette, or at least the dissolu- 
tion must be notorious to the public, and actual know- 
ledge of it biought home to the creditor. It would 
be the hardest measure imaginable upon the creditor 
were * the law otherwise, for while he supposed he was 
giving credit to a man having sufocient to satisfy 
the whole of his demand, he might be trusting a 
beggar. 

Verdict for tlie Plaintiff (a). 

(a) Fidt Graham ancf Others v. Hope and Others, post 154* 


4 !^ 


TSiuday^ 
March ]«t 
At Gutidfuff, 


When partnem 
dissohe 

partnership it la 
incumbent on 
them to 
the clis9oluttbn 
in Ihc Gaieitef or 
they will be all 
liable to an Re* 
tion at suit ^ a 
creditor who did 
not know ot the 
dissolution, and 
drUtcred goods 
to One thmkmg 
ht w-n deihna 
nirith all« 
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wA CHAURANt) and Anotliei* v. ANGEUSTEIN. . 

AlGuUdhatl ' / ■ ’ , i" ‘ 


Commercial 
men s(vay be 
oiled as wit- 
iHfsses to pro\'e 
the nieanio;; of 
any pariCcular 
expression used 
in a letter on a 
eonime'rcial 
subject.' 


If it is said in a 
letter that a ship 
will sail from 
St, Vommff) in 
the month of 
OctobcTy it is ge- 
nerally under- 
stood that she 
will not sad till 
the 25th of 
tliat month. 


r *44 ] 


j^SSUMPSIT on a policy of iiiiuirance' on a- ‘ship 
from St. Domingo to Nmtz in France, lws.t or 


not lost. 


The policy was effected on the . 4th of January, 
1790, and at the same time a dett^r of the Plaintiffs’ 
shewn to the underwrriter, wlterein it was said that' 
the ship was to sail, jn the month of' October preceding. 
On seeing this letter the policy was subscribed at a 
premium of £6 per cent. Previous to writing this 
letter the owners had received two letters from tlwir 
captaiii, wherein he saiii he reckoned he should sail 
between the 5 th and the lOtli of October. He did 
sail on the 1 1 th of tliat month. 

i On the part of the J)efen(lauts several merchants 
a,nd commercial men were called, who said that the 
expression “ in the month of October' was well un- 
derstood amongst .men used to commercial affairs to 
signify some time between the 25 th of that montli, 
and the 1st or 2d of the succeeding month; and they 
said that had it been conceived that the ship was to 
sail between the 5th and lOtli of October, it would 
have made a difference of 15 per cent, in the pre- 
mium, *and many underwriters would, not liavcisii^’ 
scribed the policy on any terms. Mr. Barnu'cU, wh|| 
was also examined as a witness, said,, that lu3 under- . 
stood the expression to signify that tlic voyage vvm tp 
commence on the 15th or 20th of October ^ add not 
before. 

■ • r V . • ' . .4 ; 

Lord 



AtTEIl- HlfcARlF TEftSff Itl. 

Lord Kknyon. The party was in possession 'of 
these letters two months before the assurance was 
made. He might ha\?e sent copies of them without 
garbling any part of them, and then the underwriters 
miglit have juilged for themselves. The evitlence 
of underwriters is good evidence on this subject;* " io 
questions on the arts and sciences the evitlence <»f 
persons vcrsctl in those arts is tlaily admitted. Fo- 
reign laws are also matters of evidence, ami yet all 
these are only tlie opinions of the witnesses (</). His 
Lordship therefore left it to the Jury to consider whe- 
ther this was not such a material suppression of facts 
as avoided the policy. 

The Jury found for the Defendant. 

In the following term a rule to shew cause why a 
new trial should not be had, was obtained hv the 
Plaintiif, but upon cause being shewn against that rule 
it was discharged, and the verdict established. 

(a) Fide T ho nit on v. The Royal Exchange Assurance Company^ 
e^ite 5 ^ 5 , 


*BELL V. DRUMMOND, Executor, ^c. [ *45 J 


T his was an action of assumpsit for work and 
labour done and performed by the Plaintiff for 
Paterson the testator. 


If a clerk to tli^ 
conunmionen of 
the land-tax be 
appointed clerk 
to the commis- 
sioners for ina» 


It appeared that the testator was clerk to the com- taxes, his deputy 

, , • g* m pertbrmed 

missioners of the land-tax, and that the Plaintiff had 

' hia office IS not 

doac the business of his office at a salary of £\00 

' to an incraue ^ 

£ year ■****‘r‘' 



year. ‘That afterwards, on new duties (such as the 
serva,nts’ tax, <^t.J being imposed, the testator was 
appointed clerk to the commissioners of those duties, 
and the PluiiUifr also transacted that business, but no 
agreement had been gta^e as to any increase of salary, 
though the labour of the office was considerably in- 
creased. 

A gentleman of the name of Till was called, who 
proved that the Plaintiff having demanded an addi- 
tional stipend the testator had desired the witness (as 
a friend to both parties) to consider what ought to be 
allowed the Plaintiff. That accordingly the witness 
did proceed to make an estimate, but before he had 
finally made up his mind the testator died. 

All money due oir account of the settled salary of 
cflOO hud been paid; the only question therefore was 
\vlwther the Defendant was entitled to any. additional 
salary. 

Lord Kenyon said, that had the Plaintiff’s case 
rested wholly on the fact of the new duty being im- 
posed upon him, he sliould not think it such a case 
as would have entitled him to come into a court of 
justice for an additional /stipend on a quanlum me- 
ruit : if it was, every porter in a shop, or clerk in an 
[ *46 ] office, * would upon an increase of his master’s busi- 
ness be c<pially intitled to demaml an increase of 
wages. Hut upon the evidence produced it appeared 
jclf^rliy that the teat^tor hiaiself tl^gught tliat hc<>«|ht 
to pay something, jaiud the only matter in controversy 
between him and the Plaintiff' was tAic quanth^m of 
the ad<litional allowance. ^ 

. , Tlw Plaintiff' had a verdict. 


LOWDLN 



Amft #LAltrTM ail d'Eo. iii. 


i 



LOWDEN t’. GOODRICK. 


T respass and fals6 ftnprisonment. ' 

Justificiition, under the act of S.9 Geo. 3. 
as a superior officer, the Plaintiff having behaved mu- 
tinously on board a Guinea ship. 

The Plaintiff proved that for thirteen weeks he was 
kept in irons on the c6ast of Africa^ and during all 
that time was exposed to the burning sun and heavy 
showers of that country, and that the irons galled his 
wrists so ilutch that they were in danger of mortifi- 
cation. Further his counsel offered to prove that he 
was stinted in his allowance of food, contending that 
this, though not laid in the declaration, might be 
given in evidence to prove the malice of the Defen- 
dant. 


Un4et thf oiUm 
ewrmia ia tro** 
no 

can be ]pv£n. in 
<'vi4eiu» wlHd» 
n^igtkt, coaw^tent 
with dee^y,iMt 
slatetl in (hf <W- 
clarjition. 


l^oid Kkxyon. It has been many times determined 
that nothing can he given in evidence under the 
a/ia enormia, except acts which could iwt be put 
* on the record. It is no part of tljc tledaration. In 
actions for criminal conversation and the like, things 
which could not with decency be put upon the re- 
<?ord, maybe proved under the alia emrmia; but 
evidence like that now offered cannot be admitted 
under it (^). 

"The Defendant having called witnesses, and proved 
that the Plaintiff had not been wholly btemdess, 
the Jury fouiW a verdict for the Plaintiff jClOO da- 
mages. 

(a) 29 Geo. 3. c. fffi. i 19 . 

(i) Fide Pettit and Addington, post 62 . Sippora v. Basset, 1 Sid. 
225. acc. 

£ 2 


STUBBING 



ibASES AT WSl'PliitUS,* 


ir 


STUBBING 0, HEINTZ. 

If when a master ASiiUMPSIT for goods sold and delivered. 

fpvc his servant 

uw At Midsummer 1784, the Defendant contracted 
with the Plaintiff to serve him with all kinds of meat 

f f paving n > rm ^ 

ready money at 5if/. pc)' 11). foi’ rcadv moncy. 1 he cook maid was 

order the meat ^ t J J i i i i m 

on«rcdiiand accustomcd to Order the meat, and when the bill 

embcz/le the ^ ^ 

money, the amountcd to a few shillings or a guinea, used to pay 

liiibip. it; in general she paid onpe a week, on a Monday 

morning; and the Defendant always gave the servant 
money to pay the bills. This course of dealing con- 
tinued I’or a long time, and several successive servants 
paid the money they received from the Defendant as 
aliovc stated. At length the Defendant got another 
rook maid, and gave her money as usual, but she did 
not pay the bills as tlie others had tlone, but suffered 
them to be in arrear 3s. 3d. She then ran away 
from the Defendant’s house, after which the Defend- 
ant was called upon, for the first time, to pay this 
sum of money, and on his refusal the Plaintiff brought 
[ 48 ] * the present action. The Defendant also proved that 

when his family were absent from town in the sum- 
mer, a servant, who was left to take care of the 
house, had meat for her own support from the Plain- 
tiff, anil paid him for the same, but he never de- 
manded this sum of money fiom that servant, or 
mentioned to lier tiiat it was owing to him from the 
Defendant. • 

Lord Kenyon said nothing could be clearer than 
that where a man gives his servant money to pay for 
commodities as he buys them, if the servant pockets 

that 



AFTEB, ljWliABiY;TERM,«l pjEO. HI. i 

that money, the master will not be liable to pay it 
over again. But if the master employs his servant to 
buy things on^credit, he will be .l^le to whate^'er ex- 
tent the servant shall pledge his credit. Here the 
contract between the parties was to deal for ready 
money : and the Plaintiff when he let the bill run on 
to such an amount as the sum now claimed, was giv- 
ing credit to the servant, and not to the Defendant. 
Tlie Defendant had not entered into any new con- 
tract, but still thought that he was dealing on the 
same terms as before. 

Verdict for the Defendant (a). 

(a) yde Gilbert’s Law Ev. 180. Pfoie’s Evid. [234.] 250. 


i: 
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CASES 





UufidcUf Junr 
'7th. 

At H'eiimimUr, 


I.' a carrier has 
guo(is to carr\’, 
and hy misfnke 
deliver them to 
a wrong person, 
this is such a 
tortious couver' 
eion as will sup- 
port an action of 
trover at the suit 
of the right 
owner. 


[ *50 ] 


CASES IN K B. 

AT THi: SITTINGS 

AT NISI PRIUS, 

AFTER EASTFR TERM, 

31 GEORGE III. 


YOUL V. HARBOTTLF. 

rpROVILR tor good.s. 

The Plaintiff liad put the goods in question on 
board the Defendant’s packet-boat, to be carried from 
London to Gravesend. Anotlier person coming to 
the Defendant's house, and saying that these goods 
belonged to him, the Defendant under a mistake de- 
livered them to him. 

Mingay, for the Defendant, objected that upon this 
evidence the Plaintiff must be nonsuited. Here was 
no evidence of a conversion, and though the Defend- 
ant was liable to a special action on the case, yet 
trover could not be supported. 

* Erskine relied on the case of and Another 
v. Hay (a), determined last Term, which, he said, 
shewed this act of the Defendant to be a con\'ersion. 

(a) 4 T. Rrp. 260. 

Lord 



ATFER BiiSfffeR SI asq; III. * 

i 

Lord Kckvon. Hiat case mts detcrmiaecl on- such 
peculiar circuiustances, that it is hardly possible it 
should ever apply as an -authority in a case npt exactly 
parallel with it. I agree that when a carrier loses 
goods by accident (&), trover will nut lie against him, 
but when he dclis crs them to a third person and is 
an actor, though under a mistake, this species of ac- 
tion may be maintained. 

Verdict for Plaintiff. 

' {b) Vide 2 Salk. 655, 


SMITH and Another v. PICKERINCl. 


j^SSUMPSlT by the indorsees of a bill of exchange 
against the acceptor. The bill was drawn by 
Richardson and Hill on the Defendant, and was 
payable to the order of the drawers. They delivered 
it to the Plaintiff for a valuable consideration, ’ but 
forgot to indorse it. Afterwards they became bank- 
I'lipts, and then itichardson made an indorsement on 
th(‘ bill. 


If a trader de- 
liver over a bill 
for a valuable 
cuiisidcration to 
another and for- 
)(et to indorse it, 
he may indorse 
it after he hft.s 
become t bank- 
rupt. 


Lord Kknvon. I am clearly of opinion, that this 
is a good indorsement by the bankrupts. The Plain- 
tiffs liad tlic equitable claim, and it is. clear that 
nothing passes to the assignees of a bankrupt, but 
property that really and beneficially belongs to the 
bankrupt. ^Though the bankrupts had the legal [*5i ] 
estate in this bill, yet it was unattended by any in- 
terest, and they were bound to indorse it. 

Verdict for Plaintiff. 



A' ci 1,1 curh fa<;f 
•I’'- t*vidon(Cof 
I'lA'partmT U»at 
lit$ jiarlnor Ii:i(l 
tolrl him at IIip 
tinu’ iio h.'trl paid 
It a-,^av IS ridrnis- 

pihl.;, ' 


H rrincsdat^^ 

June Sib. 

At iiuMaff, 

In an action far 
insuring; lipkffs 
in tl)« /rtsU l<«t- 
Iciy, the art of 
parliament Cata* 
hlishinji -such 
loitei y must be 
proved. 


' rx ,.t^.Sig6:A5iinW’‘^*Wei5,'<S'. 'A 

i * 

•4^ Note.’' The bankrupt jRicAorrfite* .was penmited'.to 
give this evidence, though JV/i/- had 'delivered the -bill 
to the Plaintiff.- Lord A'^faj^oW; holding diat what 
//aV/had told 7?ac/a<7rdAwa, at /Ac ^aW,* might, be, given 
in evidence by hhu, the act. of one partner being the 
act of the other ; and the acknowledgment made by 
Hi/l to Richardson being against his own interest. 
2UII had abscontled. In the next term Mingay pooved 
for a new trial, on the ground that Richardson'^ 
evidence was not admissible, bvt the Court dis- 
charged the rule. 


WILLIAMS qui tarn v. PULLKY. 

T^EBT for several penalties for insuring tickets in 
the Irish lottery. 

The first count of the declaration stated that tlic 
Defendant received a .sum of gd. to repay 1^. in 
case a certain ticket therein mentioned “ in a certain 
Jris/lt Lottery, authorized and established by a certain 
Irish act of parliament, made and pas.sed in the 29th 
year of tire reign of his present Majesty, should be 
drawn 

Ersli'ine, for the Defendant, objected that the act 
of parliainent should be proved before* any evidence 
was admitted of the insurance. • 

Bearcroft^ for the Plaintiff, contended that the 
Defendant having admitted, by the insurance, that 

such 



8ucb ^ aet of jpadita^ did exit% ^oiild 'tot' be 
pcrraittediiiow to . dispute it. . < ■’ ' 

Lord Kenyos*. I a^ee that in mamy cases a man 
may be estopped by his own acts from contesting his 
situation, even in a penal action : thus if a man, 
acting as a commissioner of excise, solicit votes at 
an election, I would not oblige the Plaintiff to prove 
that he was in fact appointed to that office (<;). Had 
this declaration merely stated that he had insured a 
ticket in a certain Irish lottery, it perhaps would not 
have been necessary tor the Plaintiff to prove the act 
of parliament or lottery; but as a particular act of 
parliament is here stated, it is incumbent on him to 
prove that such an act of parliament did exist. 

The Plaintiff was nonsuited. 

(o) Sve these cases collected Peake’s Evid. 20. 


HUMPHREY V. MOXON. 


^SaUMPHIT on a bill of exchange, indorsee against The drawer of • 
acceptor. ^ ^ 'vimcss 

* for the acceptor 

The Defendants counsel offered to call the drawer 
to prove that the bill was paid by him, and relied on 
the case of Gardner and Carter^ determined some 
time since. 


Erskine objected to this wtness. This case, differs 
from that of Gardner and Carter^ there the payee 
was the Plaintiff ; this action is brought by the in- 
ilorsce. 

Lord Ke\ vox. It makes no difference. The Courts 

have 





[• 53] 


Qiicre. Whe- 
ther the drawer 
ran bf a ^itno.-s 
if he has had re- 
Ifular notice of 
the bill having 
born disho- 
noured. 


Ill /nrdn^t, 

Jum' Pth. 

Af H vstmnsler. 
In an action for 
sinking a barge, 
on board of 
M Inch the Plain- 
tiff had a cargo 
of c irn, the 
master may be a 
witne«!s for him 
upon being re- 
leased. 


have ludrdlifwa a rule that a* iiiiui sfa^ ws^’i^stYoy 
Ijis OM^ security. ' This man does not come 1* tadesttoy 
his security, but to shew that it has been satisfied. 

He was therefore received, but it appearing tjiat 
notice had been given to him, the day after the bill 
became due, of its having beda dishonoiiicd by the 
acceptor, he was again objected to oa acixiuat of 
interest. 

Lord Ketcyok inclined to think this l.tst objection 
a good one, because being liable to pay the bill him> 
self on account of due notice having Ikk ii given, by 
proving it pid now he destroyed the bill, and would 
eventually discharge himself. His Lordship however 
doubting whether the notice w;w given early ciiough, 
did not rcjccr. hut admitted his testimony, subject to 
the opinion of the (’ourt if the Plaiutilf cii(‘se to 
move for a new trial. 

The bill was for and the witness i)i.')v ing pay - 

ment of £30 only, the Plaintiff had a verdict t’or the 
balance (a). 

(a) Vide Ckari/tgton v. Mihier, ante 6’. Pkefheov \, K'/nf/norey ante 
40. Adding V. Liftgard 4* oF post 147* and atscs thoro ritt d, and Rtc/i 
V. Toppings post and tin* note thereon. 


SPriTY v. BOWENS. 

T his was an action on the case fo^ not putting 
a buoy over a barge of the Defendant's which 
had sunk in the Tfiames ; by reason whereof a barge 
laden with corn belonging to the Plaintiff was sunk, 
and the corn much injured. 


To 



To ti^, r?)l«^ <tl^, 

master of tbe barge, on l^arcl of which bia cons wa% 
and called l?im aa a witness. , . 

* Bear croft objected to him. If the Defendant ia 1*^4] 
liable to make amends to the Plaintiff, he is liable 
also to make amends, to, the witness for the damage 
done his barge ; and the record of the recovery in this 
action would be evidence against the Defendant in an 
action at the suit of the witness. 

Lord Kenyon thought that the record in this cause 
would not be evidence in that, and therefore that he 
was a competent witness, but offered to. save the 
point if tlie Defendant’s counsel desired it. 

The weight of evidence being in favour of the De- 
fendant, he obtained a verdict («). 

{a) Vide Rotheroe v. Elton^ post 84. 


ilENBEST and OTHERS, Assignees, <§*e. 
V. BROWN. 


T he petitioning creditor’s debt in this case was 
for goods sold and delivered ; and the Defend- 
ant endeavoured to prove that creilit was to have been 
given for them, and that the commission was tal^en 
out befoie th^day of payment arrived. 

Lord Kenyon said,, the inclination of his mind was, 
that all debts whatever, though not due, were suffi- 
cient, under the statute 5 Geo. 2. c. SO. to support a 

commission 


If a trader buy 
goods on credit 
and commit an 
act of bank- 
ruptcy, the cre- 
ditor may take 
out a cominil- 
siou before the 
day of payment 
under the 5 Geo* 
f2. aUAoufrknci 
written security 
it given for the 
debt. Cbmme 
semble. 



‘ • tfbmmisslon, ‘ ai^ that the act was not edhfiined Iherely 
to boild debts, notes, and bills. 

But it not being proved that any credit was to have 
been given, this point was no further discussed (<?). 

(a) rtit Coekrm v. Love, 1 Co. upoiran agreement to be pavl for 
Sank. L. 23. accord, but in JIos- $. present bill, payable at,, a 
fins V. Dvperoy^^t) F.a.it. 498. the future day, but which was ntot ac 
Court of King’s Dench decided tually given did not create a pre- 
that the stat. 7 Geo. 1. c. 31. s. 1. 'ent debt, sufficient to support a 
and .5 Geo. 2. c, 30. s. 22. were commission. By stat. ^9.Geo. 3. 
confinrd to debts due on bills, c. 71 -s. 9. atich debts arc made 
bonds, promissory notes, or other provable under the commission, on 
written securities of the like sort, making a rebate of. interest, 
and that goods sold nr delivered, 


r •.«] 

Frtdan, 

June lOlh. 

M Westminster, 


* FORES r. WILSON. 


A master may 
maintain nn 
action toi dc- 
baiiriiing hi5 
s«r\aiit, though 
h'’ is noways 
related to her io 
hlond. 


T ins was an action for assaulting the maid ser- 
vant of the Plaintilf, and debauching her per 
quod servitium amisit. 

The servant was no relation to the Pkintifl’, but 
merely a servant. ITtc Plaintiff proved by his first 
witness that the Defendant enticed the girl to leave 
the Plaintiff’s .service, and kept her to live with him 
for some time ; he then called a witne.ss to prove that 
he had debauched her: 


Erskine, for the Defendant, objected to this evi- 
dence, contending, that tins action being brought by 
a person who was no relation to the person seduced, 
the Jury could not take the injury which she had sus- 
tained into their consideration. 


Lord 



L0Tfi'K£NV0M«.r TWs |S «lII '^C](i0|l in wlll€h (h\f (n nrincjioftfor 

' / * . • ■ I ,,' debauchirfg% 

uiages may be given to recotnpenq^ tne servant tof 
jhe injury she has redeived. Undoubtedly there must JJ""* 
subsist some relation of master and servant, but this 
action materially differs from the common action fot 
seducing a hired servjwt^ leave her master's service. 

In that kind of action^Mie Plaintiff must prove thai)t 
the Defendant knew the servant was in his service; 
but ho such knowledge is necessary to support thu 
action. And though a degree of the relation of mas- 
ter and servant must subsist, yet a very slight relation 
is sufficient; as it has been detennined, that when 
daughters of the highest and most opulent families 
have been seduced, the parent may maintain an ac- 
tion, on the supposed relation of master and servant, 

* tliough every one must know that such a child can- [ * Afi j 
not be treated as a menial servant (a). 

V^crdict for tlie Plaintiff {b.) 

(itf) Vink Jones v. Bro:i^n ani Dear many 11 Bast. 2^9 u\.wl^ich 
Another, post 233, the* Court held that a person who 

(6) Bide Edmondson v. Machel^ had adopted the daughter of his 
2 T. Rep. 4. where it was holdcii deceased friend might recover da- 
thc aunt might maintain the ac- mages ultra tlie m'^re loss of ser- 
non Z Burr, liirs, and Inin v. vice. 


JBAILEV^ 



Id 




$aiunir/Ug 

June ifth. 

At h’enlminsferm 

If t'uods an^dC' 

livered on the 
tern||S of sale or 
return, and the 
person receiving 
them does nut 
returiAhem in 
a reasonable 
time, the value 
of them may be 
recovered in an 
action tor goods 
sold and deliver- 
<fd.(u) 


BAILEY v. GOULDSMITH. ; 

j^SSI/MPSIT for goods .sold and delivered. The 
goods were delivued^l^. the terms of sale or 
return, so long since as the beginning of the , year 
1789, and consisted of waistcoats made in England, 
exported to Frarice, there embroidered and imported 
again into England. 

Two questions were made, first on. the sale and 
return, the Defendant contending that he was not 
obliged to keep the^e goods. 2 dly. Whether the 
goods were contraband or not. 

Lord Kenyok, as to the first point, said that no 
certain time being mentioned for the jctura of the 


(tf) P'ide Bromley v. Coxwell, 2 
Bos. <5' Pul. 4 whore the 
Plgintilt’ being a priiitsellcr, and 
the Defendiint a mate of an 
Indiamaii, the latter was intrusted 
by the formi’T with some prints 
to dispose of in India, and a 
written agreement was entered 
into, by which it was stated. 
That the Plaintiff agreed to 
** send out by the Defendant 
certain prints, and provided 
that if the Defendant could 
dispose of any one, or ah of 
them at above one guinea each, 
he was to be accountable to 
Plaintiff on his return to 
“ England, for as many as he 
might dispose of at one guinea 
each ; who agreed to take all, 


or as many ab migiit l>c re- 
turned, provided he could not 
“ sell them ill India, or at any 
“ oth(*r port he iniglit touch at, 
“ without expecting any sum 
from the Defendant, or making 
any charge; and Plaintiff further 
agreed and authori/ed Defen- 
“ dant to sell them for wdiatever 
“ they might fetch, if not more 
‘‘ than one guinea might be offer- 
“ for them separately." 'I’he 
Defendant not being able to sell 
any of them in India, left the 
prints with an^gent in India, 
with directions to remit the money 
to him in England. Held he was 
not answerable for the value in 
trover. Qu. if any action would 
lie in this cui^e ? 


goods 



56 # 

0 


T^M #1 «E0. ID. ; 

good^, tbe Jury' should consider whether a redsooabk* 
time had dopsed ibr the return according to th^ usual 
course of dealing in that trade. His Lordship wm* 
inclined to think there had, and if tbe Jury should be 
of 'that opinion he should consider them as goods sold 
and del’mred. As to the second point, his Lordship 
said he would not determine it at Nisi Prius, but 
wished the Jury to leave tliat for the opinion of the 
Court, if they should find for the Plaintiff on the 
fiist point 

* The Jury were about finding for the Defendant, t * 57 ] 
as to all the money claimed except 5s. (the value of 
one of the waistcoats) upon which the Plaintifi's 
counsel consented to a nonsuit, to avoid the consc- 
t.}ucni cs of the ( ’ourt of Conscience act. 


POWELL (]ui tarn v. FARMER. 

* t I 


^■^r.C'r on the statute of the Jth of Khz. foi using 
the trade of a Baker, not liaving sci ved an ap- 
prenticeship thereto. 

The first count stated, that the Defendant didse/ up, 
use and exercise the mystciy, «§'C. of a Baker for a 
long time; to wit, from 4’c. to Sgc. being eleven 
months without, Sgc. whereby he forfeitetl thtf strm 


III a penal ac- 
tion for c\erits- 
int* a trade nut 
having served an 
apprenticeship 
the Plaintiff is 
not obliged to 
piove that De- 
fendant used 
the tiddc all the 
tone laid in the 
diclaidtion, it it 
is said that he 
forfeited 40s. 
for each monfli. 


of 22/. to wit, 404 r. for each and every month during 
whicli, (§*c. 

The second count stated that he did trsr, Sge. 


The 



' CASES NISI PRIIJS/ 

ff 

The riaintifF did not prove that the Defendant used 
tlic tijiide for all the time laid in the declaration, but 
only a part of it ■ • 

Lord Kenyov. It being laid that the Defendant 
forfeited 40 r. for every month during which he ex- 
ercised the trade, the Plaintiff is entitled to recover 
as many penalties of 40 s. as he can prove months in 
\diich the Defendant used the trade. He is not 
obliged to prove that the Defendant exweised the 
trade during all the time laid in the declaration. 

Verdict for the Plaintiff for oiie penalty of 40s. 


[ *58 ] 

ff'tdnesday, * HOLLAND qui tarn v. DUFFIN. 

June 15th, ^ 

At fVestminster, 


An illegal policy 
of insurance on 
lottery tickets 
may be rtrad in 
ovidcncc without 
being stamped. 


T his was an action to recover several sums of 
money forfeited for insuring tickets in the lot- 
tery, contrary to the statute 22 Geo. 3. c. 47. 

The Plaintiff gave in evidence a paper, purporting 
to be a policy of insurance. 

Min^ay objected that this paper could not be read in 
evidence, unless it was stamped with a 6#. agreement 


jstamp. 

Ga/ mc answered, that it was , an illegal contract, 
and therefore could never be intended by the Legisla- 
ture to be the pbject of taxation and revenue. 

Lord Kenyon thought it was good evidence with- 
out any. stamp, but said he would .save the point if the 
Defendant desired it. . . 


Ten 
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clMWeMMMi^'^ii^ 'ilipNMiwiWuplIi iwtwH ill fr *!' °*y5 J‘!^_*! 

«i^<i«lititled ito<4fcoineiiu fljse|Ar9t«'|Mii3Hl9;tw4^ 
I4f)|(8l|^‘«<«iii|)lri«9f»i«^ ^ **<vv 

Bittlliii^ Ktirviotr «siid,)^at iteadrof'^^rkaflMbfc 
hRvfai^<efi^ioted;''llnt'lif aid^^t^sort 

vicktits ^fie li^bttld 4&|ifl[^'ifdr^Hnieh fiiSSmai 
£Si&^fiethja^ thiHkiC o^oA^«e ; Hbhf^litd'HIl^ 
tlc!iita^ftdSK$d'at‘dt^««INi^ timef,' though ’onc^bl^-^gridt 
day, hit UiouM/; agjreeable to *the dtedsio&^lyf the 
Couit )kr> {a^ Jir4tokc and AfUitkeKt k^vt htftd. them 
to be distinct offences. 

tVfdict %i the Plaintiff for one penalty of £S9 

'f * 

'* W t 

; t«> 3 Term. m- 


V 


KANNLX,«. M‘4MUUJ:N. 


1 

T ills was an action for^woik and labour 'is a 
Surgeon* and Apothecary, and medibilu^^ ^ad* 
ministced. / ■' 

The Plaintiff’s case being proved, the Pel%^(Wt 
called Mr. C/ine and Dr. Letsom, ^vho said thal;' 
the Plaintiff’s bill, it appeared that the Pefbhllalil 
had been very improperly treated, as rndd^einesi* per* 
f^Uy inconsistent with eaeh other had beM adalh 
nistered. They* Confessed ffiat disorders WouidaeiAlfe 
tiines' take a suddo^ ton^ arid thak^tiicy douM^lnot 
judgeso iv^U as they should ba'M,be^ ^le tado hi^l 
they attended the Defendant. • . 


V i*S9 1 


fence in m ec* 
tion by am AgM 
tl ecary that M 
traeM-tbe f»* , 

tient If ftomlly 
er lApFoydriy. 

AAier if the 
4ieiMs «e0» 
inuuatifedieiitlef 
the difcMieli of 
» yhyataiiAa 


Ergkine 


'• AWX’fVic'ia ^ lepljr to 'tfa»«fory^;f)wiftinriBdi tkit ill 
this dctioa a very dilferent,^Vi«i^a'>mia.to be tried, 
than in an action by thit paitient against tbft Surgeon, 
for improper treatment. Lord said, had 

held that in no case could tlie Defendant make im> 
prefer treatment a grOund of defence, behansh the 
Plaintiff could not have proper notice of th'at de- 
fence, and be prepared to answer it, as in an action 
against him ; but Lord, JCeny^jbad laid down a rule 
that where piain misconduct appeared, the Plaintiff 
should not be permitted>to recover any damages ; but 
this must be a plain and certain misconduct, not one 
oiyvhich the minds of ^ the Jury could hy possibility 
doubt. li, • 

Lord KrxYOV. In a case where the demand is 
compounded of skill and things administered, if the 
skill, M'hich is a principal part, is wanting, the action 
fails, because the Defendant has received no benefit, 
r •’60 J * ^^any casus may be imagined where great mischief 
would happen were the law otherwise. If a man is 
sent for to'exffkt't a thorn’ which might be pulled out 
with a pair of nippers, and thiougli his misconduct 
it becomes necessary to^mputate the limb ; shall is be 
said, tiiat he may come into a court of justice to re- 
cover fees for the cure of that wound which he him- 
self has cliiSed ? 1 do not say that this case'anfodnts 
t6' that’ put, but where shall tht line be drti'^nf''li‘ 
thV m^dliL'ineS applied, ‘ had been given ’under the 
direction of a Phy^idiah, however inipfopcf fh^y 
nd^t,l)C, thd actidfi' shbuld be supported, because' 
the skill ’would hot* in thai fease bd the ground Of the' 
action. His Lotd^hlp, aftef cottifh^'htihg ''ttpoh''’lhfe 
eVld^iidb, left ilf to theJtityto’‘’eoAsidet whether df not 

^ aiilLL. 

rat 



* Amft lAOM' WiM «|/0EO. in. 


IKakitiff bad misooodttcted ttimaelf, for upbn foat 

must their verdict • * 


The found fpr the Pl&intilF for the. znmey 
charged fUr mediciiiSes. ’ 


{b) Scf KitiAtH V, 7 Satf. 479> and bank's t/no Ev, Si ed^ 

2^. note (p) where the casefl on thu whject Me collected. 


* 


‘ BLAND «. SWAFFORD. 

T his uras an action against the Defendant for No actHm lies 

^ . t . ^ • 1 A against a witness 

not appealing as a witness on the trial of an for non attend. 

• % f 1 n t Tw» • • dv* ®*''*** **** 

c lectment, wherein Bland was lessor of the Pl^tiff. «“« 
agreeable to a subpoena with which the Defendant nad the jury s^ora, 
been ser\ cd ; by reason whereof the Plaintiff was 
obliged io withdraw his record. 

Loid Kenyon declared himself of opinipo t^^t 
tlie action would not lie against a witness merely on 
the recoid being withdrawn, nor in any case unless 
the cause had been called on and the Jury sworn. 

The *Couit had no jurisdiction till such time as the [*&i ] 
Jury was sworn, and if the Plaintiff mesmt to bring 
an action against the witness for not attendfog, he 
should have suffered the cause to be called on and 
have been nonsuited, after which he might have maitt> 
taitied the present action. His Lorddiip was proceed* 
ing to order the Pfelmtiff to be calied ; when j/iVguy, 
the Plaintiff ’s* counsel, desiicd that the point might 
be saved, which was pppsented to, ^ 

Hie merits being agamst the Phunlifr, he wus ftou- 
suited. 


F 2 , 


BARBKR 



6 * 




If thfrf IS HO 
consideration for 
part of the sum 
contained in a 
< bill of exch.iuqe, 
the Jury may 
apportum the 
daiua^rs and 
neld not find 
to the whole 
Miottat. 


[ *62 ] 


' BARBER i>. BACKHOUSE and Others. 


/tSSUMPSIT dll a hiR of cxchaa^. Brown one 
of the Defendants had suffi^nM ’ juti^ent by 
default, the ut}ier Defcuduntj» liad paid mtu 

Court. • r ‘ 


As to tUc remainder of the money contained in the 
bill, they contende<l they, were not liable. Tlie case 
seas as follows ; tlie ^5 9^^. pitid into Court was the 
amount of the Plaintiff** s bill for business done as itn 
Attorney ybr all t hi Defendants; thb remainder of 
the money w <is for business done for Brown only. 
*¥110 bill w;is dratvn l>y Brozi ft on the partnership, aanl 
acceptiHl by him unknown tv the other t)ofendants. 

Lfiw for the plaintiff contended, that the JC5 <f<v. 
paid into (*<)urt, could not be applied to syiy othei 
count but that on the bill of exclian^’, for there was 
no count on an Attorney’s bill; and if tl^; bill was 
good for part it was good for the whole. 


♦Lord Kj-nvon declared himself to he clearly of a 
contraiy opinion, and on this opinion a verdict was 

given f«)r the Defendant. 

« , • 

ZoTxj said he would look into the cases, and take 
the opinion of the Court upon the case, if he fpifnd 
them favourable to him. , He never moved the Court 
for a new tri,al ; but upon Lxird Kenyon in, tlie qext 
term iqcntioning this case in the course of argumept, 
lV{r. Law said he was perfectly satisfied with the de- 
dsion ). 4 


(a) Ledger ▼. £ver, post 261 accord*. Bed xjde 2 ifiwr.'lSOe 
where ^Ir. J. Dennoif i» reported to hars.iai^' '* .thrw H a distinepon 
** between the contract and the security. If part of ihc control t 
*‘ arises on a good consideration, and part on a bad one, it is diiiiikk. 
** Put it it otherwise as to (he namtyi That being entire, is bad foi 
** the whofe.’' 



AFITR I# GEO. III. 


;»ErnT ». adpington, .. \ 


tndavt Juni 17 . 
At ncstmiruierm 


• * « 

ASSAULT and false unprUojament 

Tlie Plaintiff had obtained a warrant from 
Mr. fFalker a magistrate, to apprehend a man for ad 
assault; ami it not haying been exeeiitcd, sl)e,«oii the 
2Jd of August 17P(\ applied to tl^ei Uefetidapt, who 
was also sf. magistrate, lie being at tj)at: tiin^ engaged 
in other bu^inchs, the PlauJtift^fQioed herself* into Im 
room, and bclusvfl there \\ ith great indecency,, njfuKiug 
a noise atad insisting on her business being attended 
to. The Defendant desiie<l her to be quiet, r and 
rlircatencd to eotninit her unless she altered her c<»n- 
rluct. She still j)ersisted, and he committed * her to 
Tothil Fields Hi itleu eli, where she icrhained until the 


In treit>fss^ 211(1 
IdUr impruGa- 
n» nt| th«. 
tiff (2nnot g)te 
ev idem c ot bit 
lualtb being ui* 
juredfUiiUkgUui 
under A pel quod, 
till (omAiuii 
(onilusioii that 
hi brrainc and 
YiM ftnki urak, 

lice ]» IK t tllf- 

ficnut 'Q Whe- 
ther a lu'^lice of 
Veai e Inns a right 
tti ( >11111 It for 4 
lonti mpt wlii-ft 
ni>t silting la 
court > 

[•6J] 


23d of October followirrg. 


\\ hilst she Avas rn prisorr she (as wi ll allcdged by 
her counsel) caught’ the gaol fever, and communicated 
it to her huslwml, irt loUscrpieme of which he died. 

Ihc D( cl nation st.itcd, that the Defcn^t\t as- 
saulted, ^’C. ami linprisiurcd thq Plaiirtifl*, and kept ^nd 
detained, <!^'c. f’loni, to, Ss‘C. dm tug uil to^uh /,W 
she laboured urtdei great pain of ho<ly and anxiety 
of rnlhd, and''^eiwa( idek, wba^ **amt *^dis- 

terhpered. • ■ r.’ • mmi/ 

Loul K>n\ov said, fliaf as this was not laid with 
a per quod tire jury eould not takt into their con- 
sideration, nor coirid he receive evidence of the fact 
of her getting th6 gaol fever ;* for it did not •^>‘]pe 9 r 
to be in eonsequehee of the imprisonment. As to 

p 3- the 



m 


[• 64 ] 


Tn support a 
coinmittsioii of 
bankrupt it is 
necftssary that 
the petitioning 
creditor’s debt 
should bo con- 
iracfod before thii 
bankrupt ceases 
to he a trader. 
But if the debt 
be controfUd 
srhiUt he is in ^ 
trade, and a 
bond given 
for it afterwards, 
it is so/heient. 


the great! qaestbn hudwther a ma^sbaiie, not sitting as 
chsirman of a court, but ait kis’ prmte aiiios, tould 
commit for a emitempt, heiatmst o^n be h^^a lean* 
mg4>n his<liiiad,'^i slb^^be vouki dcl^c^ br in- 
timate <any opinion, as .iie> wished it tq. be 
considered and 'dleteVhibiibd*'hi t^tturt! His lilbids^ 
d^erefore directed Mie.duty ta. find a veltlict.fbr the 
libpti^r, subject 'to,. the opinion of: ^th* Court oh’ that 
p0mt (n). s ' ' ' ' ' 

In the 'fidlowing ta*m" this cause was aigued^i>y 
fbr tlie Plaintiff; ibut tl)e;Court did not then 
gnre^dgmeut, and I believe the, .case has not since 
been before tlie Court. 'V 

T (a) Fide Louden v« Goorfnc^i <inU 4^% * 


•I^AWE and Others ,n. HOLDSWORTIf and 
. , , . Others.. 

njP'itQV’EiR' for h,(^fses, which had bear as- 
"A 'silpaed by one P'ittark h> the Plaintiffs, uhder 
a hHl of sale. * • ' ' . • 

' The ^efonce set up was, that .pi/rnrd, l^^d b,eco|nc a 
l^krupt, and that the Defendants were his ^iguecs. 



OWtlCT- 

rcudants, 


^ of wasfraud^ent ahii yoid 

■ .} -ti ’ < * 


To 



m 


tu. ^ 

. rp. estUblioh oheriMvnHcupt^ 
th»i ti»d^ ;ui(i. $ip ^iilabth^ 

y«ar becgfne:i]n#btfd»taoiit 6rofiit«P 

in jCiQQ } upon wbidse petitiiA a <x^«uasianf«f .faaiijifit 
rupt issued a^ivithi;i^., . TJbe.debl^ waa p^ntr^sti^ifor 
gc^s sdld, bttt a^lKHid was afleuvards ^ven. 

BedrcHft tor ^ ‘the Plaiptiff^ objected,' that ‘they 
could not gite cither endence of the debt^. 'than bjir 
proving*thc bond. % ■ '■'{ 

XohJ^K^EN't'bN. Though the bdlid ’<^fd ‘Be a* bar 
to an action on the simple contract yet does not 
preclude thfe Defendants in this case from proving- tte 
consideration. If it were so, a man'’ becothiSig* ifti 
debted whilst a trader, and giving a bond for the dcht 
after he had left off Business,' could not be ntpfde a 
bankrupt on it. But I hold tlie contrary to be clearly 
the law, for tlie question to be consir^red is, whether 
tlie debt was conti'deted during tlie time he was a 
trader (a). 



iugs between the bankrupt and the petitioning cjredi- 
lor after 1785, when the bankrupt ceased , to. b# a 
trader, and tliat though at the time the cpininisjon 
was tsiken out, there was a considerable l^ger b^nce 
tliiui JfSOO due to the petitioning 
more than XslJO had' bwn paid ‘on 
the year 1785 and that time. 

LQjrd . As uq particular direction?; wgte 

givyp about a^kqation of the nioney p«dd 
epupt, i must pls^cp it to pay ofiF; the bldfjebt firs^< if 

tu) Ambrose^. Clinio*, *3 Strh‘. 1042, and Cai.'tmp.V/'arilb. 
accord. 

• F4 


cretlitor, yet that 
account hetweein 


SO 



^ • 

8» it |aF^6ars«sth&kitio '|Ai%'^.^> t^ ^4bhi »e(mt»cted 
during' tkefltimriif^aiid'waitia tvadi»\^ Mn» chic when' 
th«4oomttH)isiou vissfthrdj slid id^ititequcntly lt»ir un< 
supported (a). , k r -i -. • ' v' ' 

' 'The Jury therefore found a vew^ct for the Plaintiff. 

(a) ViSf Co. thini Zif ttt. 'Any specific Appropriation of it, 
Meggbtt Aiiignte,' v.'AUtftif'* tlt< money rtiust be ijiiaiwi ai far 
<f/. I 'jLrf. Jltfj/w. ^386, u^c. am! as it would in dit charge uf t ho 
IJarmncrsfcy y, Knox^ Iys, 2 tl. -n |jfiisting (}obt ; and .that the 

C(is.66, whore Lord hv^d, ^banki?rj.coiiId not h 9 ^ the m^ker 

that the note of A. boing depo- of tlio hole rchponsible for more 
by B. at his buiikors as^a thih tfjc* bafance rem^initig duo 
security for money, the bankers nt the timfc of itich ^ fto-yirtent, 
^l^owing it was an a;CCOiiiniodu- though he aftorwaHs* trusted Ins 
lien note; and B. afterwards pay- debtor with >a further sum of 
(ing jnoney to Iris bankers without money^ 


KEMPLAND w. MACAULEY and Another. 


f.s ideB^e that 
the oriftinr^l dr- 
'Cradant arkuou- 
ledged the^debt 
i« ftimisaible - 
»n tn action 
against the shc- 
riiT, for a false 
return, 

4 Term Rep. 
4,V3. S. C. 


T lflS was an action against the slicriff of Mid- 
dlcseXf for a ipilse return of a ^cri Jadas, 

Thij sheriffs were nominal Defendants only, the 
real Defendant was aiibther credi tor who had also sued 
but a ^eri^aciW a^inst the goods of the debtor; 
'hut which execution ‘was not delivered to tlie sheriff 
till after that at the suit of the Pliiintiff had lieen 
’dbhvicTcd. Tlic'l^llGfbiidaiits levied' thctgbods b‘n the 
olficf '<i4iit fn' pVefet^ide to tlic Hainfiff’s, contending 
’•that 'his HiVit was ftaiidiilently sued but to cover tlic 
goods. *,Of course the real existence of tlie Plaintiff’s 
debt came in question. 


Amongst, 



atmo. in. . 

Anw^ngot other tvidenoe the^PleintHF o&Uedpwit* 
UPSS to prove that the/^De£ntdaittdtthe^micr>e9iiMj|' 
(who HTiJ» thfcson of thc.Piaintiif) had acknowlcds^vd 
to him that he owed the debt. < . 

ErsJehte for the Defendant, objected that though 
thi.s Mas good evidence against the original Uefend- 
.lut, yet it was not so in thisf-ECtion, for the defence 
M as tliat this admission M'a.H fraudulent, and made for 
the purpose of protecting the goods against fair cre- 
ditors. If this was to be allowed, two pers<nis who 
meant to dcfiaud a thijd, M'ouhl al« ay.s have it in theii 
poMer todo so.' * •> 

I.rf)rd KfA'^ON thought this good evidence in tliis 
(‘auso. It is the daily practice in actiiOHS bro»jgbt1>y 
assigiuTs of a bankrupt, to prove declarations bf the 
haiiki upt befoi c he became so : hut at the same time his 
L)rdslup said lie would take a note of Hie oFijection. 


m 


'J'lie Defendant then produced n letter fiom the 
Plaintifl s attorney to the sheriff's oflieer, Mdierciii he 
(linvted him not to le\ y under the writ till a future 
<Iay; before uhieh da\ airi\ed, llie other eirditor’s 
writ had eotiie to the rtfhec, and the shetiflT* levied 
thereon. . < » d 

f/ml IvENvov M'as of oi)iMion, th^jt tlipugh| in, ge- 
neral the sheriff niust liist lew on tJie.wiit Nviiich he 

/s • ** ***» t 

Inst receives, yet if the Plaintiff in, that writ directs 
it not to be executed befoie a distant dav, and ii/the 

•r ^ 

mean time anothei expeutioii cumes, the slici iff is pot 
to keep tlie fust wiif hanging over the heads ©fjojliQi 
ereditois, bgt is to Km v under the last execution as if 
no other had ever been deliieied to liiiii. 


If A fi, fa he 
deli\crc<I to the 
•henff, and he 
Ik dirrcled not 
to l«\f Dierem 

tjll a tutiire dey^ 
and in the nieNI 
time Another 
Mfii M deli\eml, 
he ii to leTv 
the Eeioml eril 
as if *0 othiT 
had Wft df“ 
liveredAo hittu 



On jua Lordship d^laring his opinion, the Plaiatifi'ii 
counsel consented jSo a nonsuit («(). >, • 

(a) Vide Smallemi vl ^uitAgi^, S^t 1 iStri Rajfm. $51 
Mndl^ V. Windham, i WtU. 44. accord. 


Sutwitty^ 

June i»tb. 

At ffestmtnster. 


PHILPOr v.-HOLMLS 

' ’ / 


mere the ^TTIRESPASS for breaking and eoteiing close, 4’t/ 

PlainUruitittie I ® O > 'V ’ 

ecftM/iTOopa- i Plea general issue. 

lion of the close, - e * Q , i i ^ 

the Defendant -ni • i i t • i i 

nSoBortrw ♦"The rlaintift ipKpvcfl that hf waififjn^the aqtudl pos- 
IteS^e^pro'^r. of thg closfc in qiK'stioti, that the Defeud- 

fiOinndtted the tresapasv. comploi^pd of. In answer 
Ni IBM (aj. jjjjg Defendant c^ered to prove that a part of 
* thi.s rlose was the pioperty of other persons, and tliat 
the Defendant by their oiders entered that part. 


li^^rd Kenton. Where tlic land is not in tire actual 
poss^ion of any person, a.s commons and the like, 
the Defendant may pro5 e the hgal possesion to be in 
a third person, on the geneial issue, but as in this 
case the plaintiff was in the actual occupation, 
tliough he hail ho legal light whatever, the Defendant 
'rannot defend himself on these pjeadings. 

* 4 

Verdict for the Plaintiff, 


^o) t^tde Dodd acaine Kyffiu, 7 T. Rep. 33*. ao^ArgeHt \ thir. 
fanf, 8 T. Rip. 403. contra. 


WARWICKE 



AFTER Eiti^EirfieCM nr. 




WARWKJfiE i>. NOAKteBj 


u y 


At GuiIOulU, 


> ^ 

debtor j8 di« 
reeled by bie 
creditor torwmit 
money by the 


‘^SSUMPSrr for goods sold and delivered, k» 
ihoney had and received. * 

* ^ mon^u^ wfj «■«» 

4 V*. M 4 ^ pett^nditie 

*The Plaintiff was a hop merchant, and the Defend- 
ant his'customei, li\^ng at Sherborne in Dorsetshire. • gg j 
'i'he Plaintiff sold him hops, and also sold hops to 
se^’cial peisons in that neighboiiihood'; and requested 
the Defendant (as his friend) to receive the njpjpe;;^ 
due to him from his other customers, and ren^tt bhn 
1)} tlie pOst a hill for those sihns, and also the mon^ 
due to him from the Defendant himself. ''A faifl wa$ 
accordingly’ remirtse^d, bn^ the letter got intt> bad 
haAds, anil the ‘bill ‘Wbi received by sohie third persfon 
at the banker’s ‘dll ti^hom it was draw#. ‘ ” 


Lord Kenyon. Had no directions been given 
about the mode of remittance, still this being done, 
in the Usual way of tiansacting business of this na- 
ture, I should have held the Defendant clearly dis* 
charged from the money he had received as agent. 
It was so detennined in the Court of Chantery fi>rtv 
years since : and as tlie Plaintiff in this case directed 
the Dcftml'int to remit the uliole money in this Waj, 
it was remitted at the peril of the Plainllff, 

The Plaintiff was nonsuited. * 


WILLIAMS 





» pJrtrs, » * 


VIIiiAMS V. .D¥I>£ dkid Ojjke/^ 


Where a bank- 
fu|kt proniMs t 
to pay a 4]ebt 
due tf 'fort hn 
lianlirupU-y» the 
IPlaintilTinayde- 
cl|ygy;eiieraUy 
•nuJe Qrif(loal 
MiMMkntion« 


T‘ 


O this action of Assmnpsit for goods sdlJ |nd 
delivered, the iXetcndants pleaded their disch^c 
under a coiAmission of bankruptcy. 

The Plaintiff’s counsel* stated, that the Defendants 
had promised to pay the debt, after they were dis- 
charged by their certificate. 

1*^9] , * for the Defendants, objected that this 

promise couW not be given in evidence under flic 
count for goods sold a^d delivered. To avail liiin- 
sclf of this promise, the Pljiinti^ should jiavc de- 
clared specially, that the Defciulauts being iiulcbtcii, 
and having been dischatged under the commission, 
promised to pa^’ the debt fiom which they had been 
so discharged. 

i 

Lord Ken yon. I tliinlc this declaration is sufli- 
cient as it staiuls. In cases whctc the statute of 
Iiniitalious lias been pleaded, tlic replieation that he 
(11(1 proni«>e withiu six years lias always been held 
sUirjciciU, Ibr the new' pioiuLsc rc\‘n cs the old debt. 

, ^.Verdict for jlhc Pla|utiff*(«)^ 


lef) V Hardman^ K P. "Tjcughborough C. J. in Hcsjford v. 

^ick. Trrm Geo .1 a^rord SaunJefs, 2 If. Id 

Mhcjr thft bankrupt promi^os to BatUy Difhn, 2 Burr, 73b. the 
pay u hctt he 18 able, the Plain* ff bankfii]>t bemp; luU to bail tm 
nia«t proM' hi* ability. So Ik id by such n prt>misg the Court dis- 
Gould and Mrath^ fon- charged him on a common ap- 

"r?ry to m * ormion of Lord prannee. 


AVRAY 



.mR^EA6>T«|t HI, 


I 


.VRA.Y Assij^k', &C. V/IULRWIS. ttudmden, 

* June 


T HIS jAj^ an action for money l«id and recciypd. 

Tlic Piaintift' and the Defendant wejre jdint 
msignecs under a eoniniift>if;>l^ of biuiknii>t ; bitt the hy'a'jJ?’ 
Detemiant having received money due to the bank- 


rupt's estate, for which l)c h»d not accounted, the IJkf'g'IriTS,*' 


Cl editors jircsented a petition to the Lord Chancelloi 
fin liis reuioN'al, who, upon healing of that petition, 
made fill oidei to remove him, and that the Plain- 
tilf, the othci assignee, ‘‘ might pioeeed as he should 
“ he ad\ ised,” but no specific directions were given 
for the hi inging this action. 


j< ctioi* pav All 
t‘»»U A Wbf. 
thtr the asaigntr 
of a bankrupt 
«in ftianvtain an 
action torinones. 
had an(Pro(ti\c4 
against Im eo- 
•isHgnu who has 

bo<*i rriTuned 

(oj- 


* litarcroft for the Defendant, was proceeding to ( * 70 1 
make a formal objection to the action, but he was 
stopped by Loid Kenyon, who said it would be pre- 
judicial i.ithei than advantageous to the Defendant to 
nonsuit tiio Plaintiif in this action; for that it ‘wSts 
a ( (instant lule in the Court of Chancery, to make the 
Defendant piiv all costs when he defeated an action 
biought under the diiection of that Ciiiirt, by a foi- 
niai objection ; and though this action was not spe- 
eilically directed by the Court, still the conseqaencf 
Would be the same to the Defendant 


Verdict fbrthe PlaintiC 

- ’ ’ i 

K hftt S inti (Wrt Otien \ an4 Uother^ 





CASES 

■ AT^Hfe Srtrii^GS ’ 

, ■.' ;■>.' ... If * ,.,• !•. ? •-;• 'i ■5'^ • ■• 

, AT NISI PRIUS, 

^ FTER TR IN ITT TE R J/, 
31 GEOftOtiri. 1791. 


1791 . 

LONGCHAMPS dem. EVITTS w. FAWCETT. 


In an ^ectment 
between two 
perffon*, (both 
claiming under 
a demise from 
the same person) 
tliC landlord, 
who has become 
a bankrupt, may 
be a witness to 
prove that the 
premisses in dis- 
pute were not 
included in the 
fttst lease. 


T he lessor df the Plaintiff claimed the premisses 
in question under a lease from one AndrewSt who 
had since become a bankrupt. . The defendant also 
clainied a lease fxom Andrettfji.; but J:he lease graiited 
to him was of a date subsequent to that under which 
the lessor of the Plaintiff claimed. ,, 

There being an ^ibigUity in^thewords'-of the first 
dced,h'the Defendant called as witness^ ,to 

preve that the premisses ji| -dispute w^e not .iu^hldud 
in die premisses demised by„tiiat4(e«d (a). ^ > 

V /r ^ • 


On an objection -being made to bis coiupetency, 
Lord Kenyon said, tint as he bid pitted with the rer 
version, by the assignment under the commission, he 


(a) Jin the case of poe dend Freeland against 1 T. Rep. 701. 
the Court held that the lessor ^vas not estopped by his deed from 
going into evidence to shew the extent of the premiises demised. 


was 



Arr£R't1ttN11% G£0. Uf. 

was an adariissible:\iHt&i!^ ; but that hcishottijl htvft 
thought him incompetent^ had he* still been indited 
to the rev<ei||on. r 

He w^s ac^ordin^y (aftef ‘releasing his'allowince 
and surplus) permitte^d tO give 'pviricn^j and on his 
evidence the I)cfendlaht obtained a verdiet 

♦ -f 

, ' • ' A*' ** ■ ' 

(b) Vide Sell y. Harmed, 3 Term Rip. 30$. w^ia thf lei|S(»i; 
admitti'd as a \iitncs5. 



HARRIS V. WATSON. 

It 

I N this case the declamtiun stated,^ th<\^ tixe, Plain- 

titl' lA'iiig a s**ainan on board the ship Alexan^r, pronH^^nlic 
of* NVliieh the Defendant was master and commandc^, K'xtra^Se. 
and which was bound On a voyage to liiskfn * whii^ Ji* 
the ship Was on her voyage, the l^efendanl^ in coii* ordinary share 
sidcratioii that the plaintiff would perform some extra 
work, in navigating the ship, promised to^ pay .him 
five guineas over and above his common w^es* 

Tlwie were other counts foe. work and labpu;^ 4'f* f > = 

The PkiUtiff proved that the ship being in danger^ 
tho> DeftadiifiV to^' induce the seanwh to exert tiv^ 
selves, tiiade %hib promise {stated in dte Urst count.. 

Zjord If this actioh was tb bdiupporretf, 

it wotj^d'-mat^yiy tfe'etthe navigation Ofthhi^kmg- 
dom. It has»been lon^ since de^rmined, thatwh^ 
the freigljt is lost, the wages are also lo-st (<?). ' ’THis 

' ^ ' ' i. A I K ‘ ‘ V i ' 1 ' d i 

(ft) Herman v. Sal^den ^ al\ 3 B«r. 1844. Alerneth^ v. Landak, 

T^offg, iJ?0. i ■ *. •. i - . ^- 

/ 


rule 





rule v|i» ibonded'oh apritjcipte c^'pdlfeyi fins if sailers 
w^c in all events -to havc'tiiieiT wagei^ ^4 iit-tunes 
of dangoi- intitl(i<l to i»ai.4t on an extra' ciunrga.-on 
[•/•i] such a 'prohiise *as tht^ they would in mai^y Oases 
suffer a j^hip to sink, unless the-^^captain would pay 
any c\trave%Mt demand they might think proper to 
. mal*?. 

4 

The fiaintiff was nonsuited. 


, VARISII V. WILSON. 

At hestmifutrr, * 

he" forU "i^jacj* ^SSUMPSIT foF luoiicy Had and received. 

It xvas brought to recover a sum ofv£’250 Bank- 
stock, being a legaty left to the Plalntilf's wife. Tbt 
Defendant was tbc agent of the PlaiptifL and had, a'^ 
stated by the Plaiiiiiff, received tlic^money. 

Lord Kknvo.v. Had this action been against the 
trustee or executor, 1 am clearly Suf opinion it could 
not be maintained. It is true there was Ooe ^se, 
where it jvas said («), that aii action would lie for a 
:^aa}’, bu( the very Judges t who dqtern)ined, ^lat 
had more than a doubt upon their minds a%r* 
wards. And it is^bigldy convenient and heneiicial 
tjhat Cojurts of Equity should have the sole jurisdic- 
tion, in these cases- Those courts inakjj provision for 
children, infants, married women, 8^c. ^cording to 
thf situation of the parties and circumstances of the 

(«} Vide 2 Zl.tS. Kdt. U6. 




case; 



Am*i m. 

cm; whereas, a oet^t o^. law.jCap.o|ily,,prqc|re|l 4£'. 
cording t».rthe .stridi sides ,of Jaw, withcra!!: at-, ail 
consuHiag the conveniences^ the pasties. This is. 
not die present case,. I only took tins opporpinity of 
delivering my opinion, }est it should be tliougiit that i 
was of opinion that in /any case an apdon at laur 
would lie for a legacy. ^ , 

*The Plaintiff not proving the case stated yas non- [ *7^ ] • * 
suited (a). 

(a) Fide Atkins 4 * Cowp. kr\. Butler, 2 TjCV, 21 . 4 ' -Ewer 
284. ilauekes 4* Sanders, ibid^ * v. Jones, Salk, 415. and in a late 
?8p. Rose 4* IFife v. Bowkv, 1 ca.se where a leasehold estate had 
]J. Black. 109- Di'tks 4' Wife v. been bequeathed, and the executor 
Strutt, 5 'ferm Rep, CffO. NkkoU had assented to the bequest^ the 
Mm V. Shirman, 1 Sid, 45. Sir T. devisee was permitted to recover 
23, S, C, But it has been the possession by ejectment, Due 
determined that a legacy .payable*t^ deni. Lord Save 4 Se/e v. Gui/, 
out of land, may be recovered by East, 100. 
ai.iion against the heir. Fide But^ 


VFORRAL V. HAND Administratrix. 


^SSUMP SIT for goods sold and deUveied, 

jCI Ji,r . ..... >« ‘he good.«iU 

* ot n public housf 

. , . , • j, *'• assots in her 

Pleas non assurfip^i, phne adnii'ilist'raviitSixa obtt’^^ Haud.. 
outstanding. ^ 

The Plaintifi’ proved that the intestate was a publi- 
can, and that for some time after his di^atli the 1 j 6- 
fendant liyecP in the house, and afterwaiids sdtd' the 
good-will of the trade for a sdm of money. 

On an objection by the Defendant’s counsef, that 
this money was not assets in the hands of the De- 
fendant. 


G 


Lord 



u 


CASES at nisi FRpJs, 

Lo d Kenvok said, it was assets, in her hands; 
though she was tenant at will after the death , of, the 
intestate. In tlie Court of Chancery, his I^ordship said, 
it was the daily practice to consider all beneficial in- 
tercstis, such as renewable teases and the like, as assets, 
Mid to charge the representative with the money 
ari^g from them, and this was analogous to those 
cases. 

*rhe D^ndant proving her plea of plcne admini- 
stravit, th^ PlaintiflF took a verdict on the general 
issue, and the other issues wcit; fourid for the De- 
fendant. 


J 7^ ^ 

Ttiursamfy 

Jtn'y 21st. 

// cstnunslcr. 


♦The KINCiV PEARCE. 


n^C”7«- ^T^HIS was an information against the Defendant 
for a libel o/f the Duke of Athol, on his peti- 
“nttV' bt'ihe tioning parliament respecting the Isle of Man. 

same peiMui nnd 

To prove the Defendant the editm- ()f the jjaper and 
n,jj lit reieivtd. author of tlic Ubcl, Lu.xfo'rd \\\c printer was called. 

lie swore tliat he received the niaTiuscrfpt of the libel 
from the Defendant, and returned it to him (at), ; To 
corroborate the testimony of this witness, the prose- 
cutor oller«;fl to give in evidejticc several paragraphs 
(written by the Deicndant concerning the prosecutor 
and the Isle of Man) which were not stated in the 
information. 

On an olrjection to tliis eyidcncc, • ^ 

Lord Kenyox said, that though these were several 
and distinct offences, yet they might be rcceiyecl, as 

(a) Notice had been given to the Delohdant to produce it. 

* 


evidence 



An’Ett 6 eo. m. '"fe 

• ^ I 

if'v idcncc to corroborate the testimony of Lt^xford, 
and sliew the Defendant to be the author of the pre- 
sent libel. 


The witness tlicn produced his copy of, thc^pap^er 


wliieli he had filed, but which was, not * stumps, 
anil swore that the public newspaper chilled The 
Mtiniiug Herald (of wliich that was a copyj^wteis 
pabiislied to the world in the ordinary. wa^|t^ »• 

'Two objections ^ cre made to this evidence^ j&st, 
tliat the copy produced was not stamped; Secondly, 
that a p;>|)er which had bcerii actually publishcd to the 
world should be produced. ‘ ■ - . ■ . 

■* Lord Kf.xyox. This is dot like the case 'of deeds 
and agreements, where the acts of parliament ex- 
pressly declare that no such instruments’ shall be read 
in evidence nntil stampcif. Though tli© pubhsJicr ol‘ 
a paper waiiiUl be liable to a jicnalty, for not getting 
the pajier stamped bel'ore publit%tion, yet it itiay be 
giccii in evidence. The publication of the paper is 
snllicienf!}’ proved by the evidence of the witness, 
uho says tliat it was published in the usual way. 

Dll the further cj^amination of Luxford, it appeared 
I hut he had not delivered the original manuscript to 
tile Defendant liimself but tliat he had delivered it to 
his own servant, whcji, proved tliat he had deliyeiecl it 
to the servant of the T)efehdaht’ ‘ ^ 

Lord IvENvqx said this was not sufficient evidence 
to enable the pioscculoi to give pai’dl evldcnce of the 
existence of die paper; there \y{is ‘therefore no'^rpgnd 
for considA’iiig the Defendant as the author of the 
libel. The only remaining question was itffiemSfhe. 
Was proved to be die editor of the* paper of' riof. ’ 

The Jury found the Defendant guilty. 

G Q ‘VALENTINE 


A copy of a 
new'-jiaper may 
be read in evi- 
dent e, Uuiligh 
not st.impmj 
cordiii^' to act of 
parllamanlt 


Tk) prove the 
publicatiou of a 
iiew:»papcr it is 
not neccs'.ary to 
produce a cvpy 
Minch has huvii 
actually pub> 
hjhcd. 

[ ‘ro’ ] 


Proof of delivery 
of a paper to the 
hcrvant of the 
Defendant ix not 
of tfeself suiftcl' 
ent to enable the 
pfosoevtor'to. 
give parol evi* 
deuce of it. 
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TuruJaif, 
July -t?th 
At Guiidha !, 


VALEXTIKE r. VAUGHAN. 


A schoolmaster 
bu\ in» books 
and sW's, and 
ficllinglhun at 
an AlvAucrd 
price to his 
scholars, is not a 
lKid«*r w lUuu tlie 
bankrupt lavs* 


[ *77 ] 


'J'RBSP^SS for taking goods, 

Jnatificatioii tu messt’nger under a commission 
of %nkrupt. 

The 1^1^' (|iiestion in the cause was, whether the 
Plaintiff was a trader within the bankrupt laAVs. ' He 
was a schoolmaster, and as suek had bought school- 
* books to the aiiKHint of j£30 or 40 annually, which 
he retailed to his scholars at an advanced price. He 
also bought shoes, and supplied his scholars with 
them at a profit. 


Lord KrvYOV wds clearly of opinion that this was 
no trading within the bankrupt laws : wherefore the 
Plaintiff liad a verdict. 


July iJTlh. 
Altimldktilh 

All interpratf r 
who If probcnt 9,i 

COOVCTSatlOM 

between *1 fo- 
reigner and his 
•attorney is bound 
to the samt se- 
crecy as the at- 
torney hinuelf, 
and ought not to 
divulge the tacts 
confided to him 
after the cause 
fur the purpose 
of n hicNthecon- 
iid( nee v as 
plat cd, 1$ at an 
Old. 


DU BARRE u. LIVETTE 


'JlHIS was an action of trover for jewels which 
had been stolen from the Plaintiff’s house in 
France. 


The Defendant was one of the robbers, and had 
b^U indicted at the Old Bailey for the theft, but it 
appearipg thdt th^ robbery was committdiu a foreign 
4 : 0 UPtry, he was acquittdd. < 

Previous to die trial at the Old Bailey he had sevei 
ral conversations with h^i Attorney ‘(Crmlty) but the 
‘ * Defendant 



ATEFR «fiO. III. 

DeFendant being a Frenchman, and Crossley riot un- 
derstanding that language, it was found necessary ta 
■ have an interpreter, which office was performed by a 
man of the name of Rimond. 

Rimond was now called as a witness, to pfoVf fh^t 
the Defendant at those meetings admitted that he had 
stolen the diamonds ^'c. and had no property. iutdlDi^. 
hnmediately the witness discovered the wittklBtie^ of 
the transaction^ he abandoned the Defcndai^ 

* The Defendant’s counsel elected to Rimond being [ • 73 ] 
pennitted to give this evidence, contending that this 
was a confidenc e which ought not to be broken. 

Gan'ow, for the Plaintiff^ argued that this. evidence 
ought to be admitted. No confidence was reposed 
in Rimond, he was merely the cl^gan which conveyed 
the sentiments of the Defendant to bis a]ttorney, and 
those of the attorney to the Defendant. .When he 
had done this, his duty was over, ||nd he had no fur- 
ther concern with the Defendant. A case much 
stronger than this, he said, had been lately determined 
by Mr. Justice BiUlcr on the Niorthern circuit. That 
was a case in which the life of the prisoner was at 
stake. The dame of it rvas The King v. S^arkes. 

There the prisoner being a papist had made a con- 
fession befoie a protesnint clergyman, of thecritifc 
fiir which he was indicted, and that coufe&Hion was perr, 
mitted to be given in evidence on the trial, and he 
■wai Convicted and executed. The reason against ad- 
mitting that cvklence was fnuch stronger than, in the 
present there tire prisoner camp fp tlie^ ^priest 
for ghostly comfort, and to tase his cop^ienc^ .op- 
pressed rvith guilt. , Besides inthia.caset|tecoirfi(le;ace, 
if any was reposed, was at an end. 'the conliderice 

was 



7 ^- N. !- 

was;‘merely a& it respected the trial then coming- On, 
witliout- -any reference to this cause which Was not then 
thought of, and supi)Osing it could not be given in 
evidence on that trial, still it is admissible on the 
prpseiit,- when the purpose for which it is given is 
at an. end. 

Ldi’d Kexvox. It is suibcient for me, sitting Jicre, 
% to say. .tWlt. this case materially differs from that cited, 

[ * 79 ] *- ijiit* 1 should have paused before- 1 admitted the evi- 
. deuce: there admitted., it respects the 

Judge w ho detenuined it, is iutitled to. every attention 
from me : but this case, differs from it. J’he Popish 
religion is now unknown to the law of this country, 
nor was it ncces.sarv for tlic prisoner to make that 
confession to aid li^j in his defence. But the re- 
lation between attorney and- client is as old as the law 
itself. It is absolutely neccssajy that the client should 
unbosom himself to his attorney, who would orlier- 
w^ise not know how to defend him. In a case like 
the present it is ccjually ncecssary that an interpreter 
should be employed ; every thing said before that in- 
terpreter was e(|nally in eonfidi nee as if said to the 
attorney wlicn no interprett-r was jtresent; lie wa.s tlie 
organ through which the jnisoner convex ed informa- 
tion to the attorney, and it i-s immaleiial wlietlier the 
cause for the «!cfenec of which the eonx-ersation pas.sed 
is at an end or not, it ought e(|ually to remain locked 
up iu the bosoms of tho.sc to whom it wa.s commu- 
nicated. llis Lordship confessed he spoke with some, 
doubt, but lus the Plaintiff had other w itij,csse.s to call, 
he wished this evidence .jmt to lx* receix ed, lest a new 
trial should be granted on account of his having im- 
properly receh'ed it. 


The 



AFTER TRimiT TH|m GEO. III. 7fr 

The witness was permitted to reveal such conver* 
sation as he harl with the Defendant in the absence of 
Crossley. 

The Plaintiff obtained a verdict (a). 

, f ■ 

(a) Vidt CMai Kendrick, 4 T. Rep. 431. Wihi^n v* Rastai^ 
ihid. 753, and Duffin v. Smith, post 108. 


^ UAKRR and Otlics CilAllI.TON. 

^^SSUMPSIT on a hill of cs:chaii<>T by the in- 
dorsees aj^ainst the Defeiufent as one of the 
drawers, the otlicr drawers liavinj^ become bankrupts. 


[ *80 ] 

ThuT^untfy 

Juhj ‘JSlIi. 

At iiuildfmU, 

If several per- 
sons trndi; uiider 
n pari Millar 
fii'nt, nn<l 
willumt thr coji- 
ctirTfmo of 


The bill was drav n in the firm of “ Jaynes King tln/XtrTiiit 
and Co.” under which firm the ^Deiejulant and his !!!,«; to aTis- 
])artners had traded. It also ajrjjcareil that there were **“"**• 
other partnerships eanied on under the firm of 
James Kinu' and Co." in which the other drawers 
were concerned, but in which the Defendant had no 
sliare. The Defendant offered to sliew that this bill 
was not drawn on account of the partnersliip in which 
lu“ was concerned, but on account ol“ one of the others ; 
and that he knew nothing of it. 

Lord Kenvox was of opinion that the Defendant 
was nevertheless liable; he hatl traded with the other 
partners undgr that firm, anti persons taking bills 
under it, though without his.knowledge, had a right 
to look to him for ])ayinent. His Lonlship saitl it 
was an imprudent thing for a man ’to enter into part- 
nership with any person unless he had the most im- 

C 4 plicit 



^A5£S J^i$1 1^]^, 

plicife (ionfidence in his integrity. He remembered 
Lord Mansfield mentioning a case where a gentleman 
of great fortune had lent a sum of money to a house, 
and was to receive interest according to the profits 
of tlie business, he had no idea, at the time, that this 
constituted him a partner, but it was s<) determined ; 
and lie was absolutely ruined, though he never inter 
%£ * 81 ] *mcddl^ in the management of the business (<r). One 
partner may pledge the credit of the other to any 
amount (b). 

Verdict for Plaintifis. 

(a) Vide 2 RlacL 1001. make B. liable to C. by accepting 

(i>) Vide Willct v. Chojnbcnt or clrdwiie; a bill in the partner- 
Cou^p, 814 . This must uiidtr- sliip firm. Botli law and justice 
stood as applicable only to the concur in preventins; the coin- 
case of a person who thinks he mission of so p;ross a fraud. See 
is dealing with both partners, for Barber Backhouse, ante ^ 6l, and 
if A, and B. are in partnership, Biphicy v. UnJc, 1 Salk. i26', 
and boconus indebted on Ins Siiian v. Shelf, 7 210. 

separate account to C. he cannot 


WHITE BOULTON and Others. 


T..C jT.nprietor*- 
oi :i ni,ul crncii 
.<jt' ansvu-riJjli! 
i'or .iriy inmry 
h.ippCiilll'J to ti 
iigcr tiiro* 
hr mi'-conrliict 
01 Uu.ir drivt r. 


rinniS was an action against the Defendants, who 
were proprietor., of the Chester mail coach*, for 
the negligence of^Wre driver, by rca.son ^whereof the 
erwh was overturned, and the PlaintiflF’s arm broken. 
The action was in assumpsit ; the declaration statc<l 
tlmt the Defendants were j)roprietors of the coach, 
and that in cousidciation the Plaintiff had paid thejii 

Ihree 



.after ^1^1' Hr <fEo. in, ^ 

« 

tlirce gHHieas for his carriage, they undertook to cariy 
him safely ^'C. ■ ' 

The Plaintiff harhig proved- his ease, Jffhtgoi/, for 
tlic Defendants, said that he was told a case of liar- 

if 

ris and IVit-wii ha<l been tried besibre Lprd Lr/Ugii- 
boreugh at the Oommon Ptea-i Sittiug.i after Knsttr 
'Perm last, in which his Lordsliip had lield^that the 
proprietors of a mail coacli were not answerable for 
the negligence of their servants; saying that those 
coaches were not under the government of the pro- 
prietors, but the concern of the public, being esta- 
blished merely for tlic conveyance of letters; and 
thcrclbre if any person travelled in them, he went at • 
his own risk, and the law implied no promise for his 
safety. -}* 

Lord Kknyon said he wa.s certain that no such de- 
termination had ever been made by Loid Loiighho- 
* rough. It was too absurd to enter info the head of t *82 J 
any man. Doubts had been entertained by great law- 
yers in tlic last and beginning of the jnesent century, 
whether the post-nuister-general was liable for letteis 
sent (rt). lie would nut deliver any opinion on tluit 
point, as it had nothing to do with the piesent case; 
for when these coaches carried /;^r,v.yewge/’.v, the ]>ro- 
jirietors of them were bound to carry them safely and 
properly. 

Tlie Plaintiff had a verdict, and £60 damages. 

{a) S<'c Lrihc V. Sn R.ohr' ( .Y- iu» action \<oald li^ a^ninst any 
and Anotliijj. 1 l.oul liaj/ni. the pobt-oflice, unless 

()40, cS c. 'i'liis qiu'stign wii.''- laid ho had ho*'!! persouaf!^ negli^^enU 
at rot !>} the ca^'C ol ll hitjiekl Fkfificr v. Bvaddkk^ 2 Bos. and 
Ford iff Dcfipau'cr ft ot\ ('*>:./*. Put. X. fi. 182. 

754-, whore it was dotcihiiuod tIuU 


PIIILP 



CASES 




PHILP V. SQUIRE. 


ictinn 1i#i 
for harbouring 
Ihr Plaiiitjff’it 
wile M'h“n* she. 
is kept by llic 
^)efpndant from 
a^nneipte of 
biimanity, to se- 
cure her from 
the ill treatment 
of her husband. 


was an action on the case for harbouring the 
Plaintitf’s wife after notice from the Pluiiitifl’ 
not to do so. ^ 

It appeared that the Plaintiff’s wife came to the 
house of the Defendant (to whose wife she was re- 
lated) and represented hersel/' to ha\c been veay ill 
used hy her husband, who, she said, had turned her 
out of doors. Upon this representation the Defen- 
dant received her into his house, and, at her recpiest, 
suffered her to eontiiuie there after he had rccei\ed 
notice from the husbaiul not to harbour her. It was 
not proved that the Imshaud had in fact ill treated 
his wife. 


Lord Kf.N'Yoy. The ground of this action is that 
the Defendant retains the Plaintiff's wife against the 
[ • 8.3 ] ^inclination of her husband, whose behaviour he knows 
to be proper ; or from .selfish and criminal motives. 
But where slic is received from principles of Ini- 
manity the action cannot i)e supported. If it could, 
the most dangerous cousecjuences would ensue, for no 
one would venture to protect a married Avoman. It 
is of no consequence Avhether the wife's representation 
Avas true or fal.se. This kind of action materially dif- 
fers from that for harbouring an apprentice, rfhe 
.ground of the actioy in that ca.se being the loss of tlic 
apprentice’s service. 

The Plaintiff Avas nousuited (/r). 


[tt) yi(k IVinmore w Crceiihank^ IVUlcs 


ROBERTS 



AITER TRlSm'^M 'SliGtlO. III. 

ROBEItTS anjl Anotlicr, Assignees Sge, v. DOXON. 

T HIS \v'!is an action of trover brought bv the 
Phlin tiffs to recover a quantify of goods which 
) lu'v contcndeil had been delivered to the Defendant 
by the [jankrupt Codke in contcm’|>lation' of banlk- 
rii]>t('y. 

Tile bankrupts were Cooke Slid KUner. Cooke \v"ns 
also partner in another house with one irUkinsov, and 
two commissions had issued, one against JFilkinnon 
and Cooke, the other (under which the Plaintifls were 
cliosen assignees) against Cooke and Kilner. 

One of llie assignees under tlic eonunission against 
1lllkin!<on and Cooke was called as a witness, to prove 
that IFilkinsoH and Couke'n debt% a little time before 
tlu'ir bankruptey, amounted to a much larger sum of 
* money than their credits. He produeerl no papers, 
but said he collected his information from having in- 
spected their accounts. 

I.ord K^',^'^o^' thought that though he could not 
state the particulars of the books without producing 
them, yet that he might speak to the general amount, 
not by saying that one ])agc Avas so much and 
another so much, but what from his general obser- 
vation he perceived to be the general state of their 
accounts. 

Verdict for the riaintifl'. 


ROTHEROE and Others r. ELTON. 

^jSSUA/PSl'J’on a j>olicy of insurance on the Plain- 
tiffs' goods on board the ship Jesse of Port 
G.lasgo;u\ 

; The 



Alonthtv, 

Au^u,J Itst, 

At (jinhllialL 
Tliougli a wit- 
ness raiiDot gi\re 
evidrnt'O of th« 
pnrhruhtf con- 
iu»ts of ivnlien 
act ounls, 3'et be 
ina> to th£ 
ffcnefuil halnnr^ . 
without pro- 
ducing them. 
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An owner of a 
ship IS not a wit- 
ness in an action 
on an insurance 
of goixl-* pc.s. on. 
bo'ird that ship 
until reb ae d 

the Pl.i'iiiliii. 



U. Cases. Ai^isi PK10S. 

The question in the cause was merely a matter of 
fact, whether the ship was sea worthy or not. 

The Plaintiffs called the ownet of the ship as a 
witness to prove that she was staunch. 

^rskine objected that he was interested in the event 
of the cause, he comes to exonerate himself from the 
action, which the Plah^ffs will have against him -if 
they fail in this action: for the law would imply a 
warranty on his part that the ship was staunch. 

Gibbs, for the Plaintiff, answered ti^it it was deter- 
mined in the case of Bent and Baker (</) that a wit- 
[*85] *ncss was competent in all cases, except where the 
verdict to be given in the cause would be evidence 
for or against him, and that the verdict in the jncsent 
cause coidd not be cvuleuce in an action bv or against 
tlie owner. 

Lord Kb.vvox. The case oi' Bent and Baker was 
determined on sound principles, but it was there held 
tJiat the witness was incompetent, not only in those 
cases where the verdict in the cause would be evidence 
■for Of :^aiust him in anotlicr suit, but also where 
he was directly interested in the event of the suit. 
Tliis witness is directly interested in the manner men- 
tioned by Afr. Ershine. 

I'lie Plaintiff then released the witness, and reco- 
vered a verdict (i). 

3 Term Rrj:. 27. sition of Barry the master and 

In a r; tiso ot For V. tolc owmr ; and no ridoase bcin" 

tri<’d bcfoid’ Inst Lonfship oHiTcd his deposition was not read. 
fj (7U at iliti bitfingb after Soo also Saik, 2S7. pi. 22. 2 Lord 
fiilarit Venn ‘My Gro. ,‘3. si similar Rayin, 1007. 
objv'ctiu;: w«is made to the depo- 
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CASES IN K.B. 

AT THE SriTINaS 

AT NISI^PRIUS, 

A FTE R MICH A EL MAS TERM, 

}2 GEORGE III. ir.9l. 


IIAIX r. ELLIOT, E.vecutorof ELIZABETH COD- ’W., 

Aou. 29, K91 . 

DON, Widow, who was the Executrix of her late At W iMmitist f% 
Husband PATRICK CODDON, deceased. 


^SSHMPSIT lor goods sold and delivered to the *^*1 *^ ^*^^ 
testator Patrick Coddon in his life-time. dec«i^und«* 

The Defendant pleaded that the testator Patrick and as ai’cnt for 
Coddau made his will and appointed Elizabeth Coddon 

^ * * be charged as 

and Rotoland Conyers, e.xecutrix and executor thereof^ 
that they both proved the will, and afterwards Eliza- 
beth Coddon died and that Rowland Conyers was still 
alive. And the Defendant further says, “ that he 
never did, as the executor of the said Elizabeth Coddon 
who W'a« the e.xiecutrix of the said Patrick as afore- 
said, adminiiter any goods or chattels (|’c. , 


* The Replication traversed this last averment. C • 87 ] 

Lord Ken von stopped the counsel upon the open- 
ing of the pleadings, and said he thought this action 
. ' could 
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could not be maintained. Here is a surviving executor 
who has acted, and he alone is answerable. If the 
Defendant Ims possessed himself of any goods, he is 
answerable to the sufviving executor ibr them, and 
that executor must distribute them amongst the 
creditors. * 

Jf'igley for the Plaintiff, cited Jitvid V case, 5 Co. 3.1. 
which he contended shewed that this action might be 
supported, though he admitted that an action would 
also lie against the Defendant at the i suit of Cotii/cry 
the surviving executor ; and Mr. Boiccr, who was als(» 
of counsel for the Plaintiff, observing that the objection 
was on the record, Lord Kenyon said he wouUl permit 
tlie cause to go on, thougli he had no doubt in his 
own mind that the action could not be maintained, as 
it was impossible there should be a lawful executor, 
, and an executor dc son tort, at the s.unc time. («). 

The cause accordingly proceeded, but Conyers tlic 
surviving executor proving that the Defendant acted 
■ 0 . 1 * as agent for him, and accounted with him, for the 

money he received, the Plamtitf was nonsuited. 


{a) III the second rosolutioii 
in Head's case it is said, tlidl if an 
e xecutor is made, and proves the 
will, and then a sti*anger lakes 
goods claiming them for his o’wn^ 
he is not igxecutor of his own 
wrong jr because there is another 
executor whom the crcdiior may 
charge : but although there 1»e 
an executor who ndministt'rs, yet 
if a stranger takes the goods and 


claiming to he executor, pays debts 
tScc. lie may for such express 
administration be cliargod as 
executor of his own wrong. The 
third resolution was that where 
the Defendant lakes' the goods 
before the rightful executor hath 
taken upon him or proved the 
will, he may be charged as exe- 
cutor of his own wrong. 


BLACK 
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BLACK V. SMITH. 

was action of assump^t on a special promise 
to pay the plaintiff (a mariner) more than the 
ordinary wages in consideration of his undertaking a 
voyage from Hamhro to Nexrcastle. 

The Defendant hail pleaded a tender, and paid 
money into couit suflicieut to cover the ordiuaiy 
wages. 

It aj)|xanng* that this promise was c.Ktortcd from 
the Di feiidant by tlic mutinous' conduct of the mari- 
ners ; this part of the case was given up (a), and 
the only question was, whether a legal tender had 
been made. The like promise had been made to the 
other sailors, as to the Plaintiff, and several of them 
had also brought actions against the Defendant ; but 
before the commencement of the present action, the 
Plaintiff and several other sailors being in the same 
room, the Defendant offered them as much monev :is 
was sufticient to pay all the crew their legal \vage.s. 
but did nut distinguish the particular sum due to each. 
The amuont of the whole money offered was about 
£\ 1, the debt due to the Plaintiff £\.. 5s. All the 
sailors present refused to receive less th.an the money 
promised them, and upon hearing this, tiieir resolu- 
* tion, the . T)cfendant did hot produce the money, 
which he liad ready to pay them. 



W edncnifip.. 

At Guiltlfiall. 

If A, be; 
nl i(j several 
IvwstMis ill dif- 
U'lriit •tuiHiior 

money, and 
when they are all 
a'tseiiil fieri to- 
gether, lemlfr.. 
them onefrroAji 
sumy sutJicieni 
to sutis-fy all 
their (Icmands, 
which they n— 
fn“i‘ to retc'i\e, 
ins'Al'n^on 7}tO'€ 
iMfitid d‘U‘, thm ij 

4 good t« nner. 

It i.s not uccejsj- 
rj to proiliu e the 
money tcnrlered 
w hen the ert'- 
ditoi insisti. on 
niow «Jijr 


P89] 


(a) Fide Harris v. Watson, ante 72.. 


Carroie 



Qarrm for the plaintiff, objected that this was not 
a good tender, he said this was like the case«of a Bank 
note of jCSOO being tendered to pay the debt of ^100 
and the change being demanded. This wotild surely 
not be a good tender. , ; 

Lord KiiNYOv. Tliis is trnc in part, though not 
wholly so. I take, it to be clear beyond , a d 9 ubt, 
that if the debtor tendef^ a larger sum of money than is 
due, and asks for change, this wil) be a good tender, if 
the creditor does not object to it p/i account ^ but 

only demumls a larger sum. I think that the tender 
made in this case 'wasTi ^nod one, they il^cre tbld there 
\va.s'Ciibugh tp pay all, bntl thby objected to receive 
it, because they wanted more. There is ho occdsion 
to produce the money if the creditor Vefuies tb receive 
it on account of more being dn'e. ' ■ 

Verdict for the Defendant '(«). 

(rt) 3 pro(hieeii hmirjht beinduced te 

Turn Rep, SSdh V. Ptr* occi'pt’tt. hn in T-hotoas v. Keans, 

trifiiii 4^ .10 .10 It, itfep P^fcnUant.bap- 

othcr V. J3l(jie^^sf ^JO. the Jug left ;£l0 wOJi bis (Jerk to pa^ 
case of DieJitnson •/. Sice, 4 Kip the Plaintiff, the clerk on the 
Cas. 'd^'. t4nl Kenyon “is reported 'Phiintilf calHhgand demaifdihg A 
to have sned- there - should be an Ikhgcr sum, bold hiin that the- 1^- 
od’er. to . by ja:e^u..iag the ^endmhad l«ft.^jLOf 9 ohan, 
munov, unleu tl^ plaiiuilf dis-', c/id.ool and |;^CQ[Uit|tej(|l 

ptinses with the tender by ex- this to be no tender. . Wr. .f "i/e 
pfeldysayiri^^ that' die Di^idant saiif, “'I'here miist oliher 

need not jiTodttcc the faiOai'y’, as%e itfr att aetudl offer of tist ifboney 
would .«ot Mcc^it; for, though by -ojpe -party ot A .duptfuadoil 
th(?. Pituivtitjf,.pij^t retinae, rtjo, pf.iwph^iir, by ,th^, olivet.’'.., 
money at first, yet if hq^ satv it 


WhiTE 
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WHITE EDMUNDS and Others. 

Assault and false imprisonment. 

The Defendants justified tlie imprisonineut on ac- 
count of the Plaintiff having made a noise and 
affray. 

* It appeared, that one JVeeks was walking along the 
Strand by the defendant Edmunds' door between 1 1 
and 12 o’clock at night, and there spoke to a woman 
who retreated back and claimed the protection of the 
Defendant Edmunds. That Edmunds thereupon spoke 
to fVeeks, desiring him to walk on and not insult the 
woman ; but he, instead of attending to this desire, 
'diiswercd Edmunds with abusive language calling him 
: coundrel, <§'c. and collecting a croud about his house, 
on which Edmunds charged the watchman* wi til iVeikfs. 
While the Defendants were conveying fVeeks to the 
watch-house, the Plaintiff came up andi interested 
himself in his cause. He, with others, went into 
the watch-house, and was thei'O some time using 
abusiv? language to the Defendant Edmunds : they 
at length came to very high words.; and the Plain tift' 
was desired to go out of the watch 7 house ; IVteks put 
his back against the door, and in a riotous manner in- 
sisted on his being permitted to stay ; and the Plaintiff 
continuing hTls abuse, Edmunds, aXact charged the other 
Defendants (who were the watchmen) with him. 

Lord Kenyon was of opinion, that these facts af- 
forded a sufiicient justification of the Defendants’ con- 

H duct. 
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duct. When a man is in the custody of the officers of 
justice no other person has a right to interfere. If the 
Defendants apprehended Weeks for a just cause, he 
should have been left to them, and they not interrupted 
in the execution of their duty; if he was taken 
illegally, the officers must answer it at their peril. Ij) 
the present case the Plaintiff had entered into the cause 
of Weeks, he therefore made himself liable for an\ 

. misconduct of Weeks. Weeks himself made a riot by 
shutting the door and insisting on the Plaintiff being- 
[ * 91 ] * permitted to stay, and the Plaintiff encouraged him 

in it. 

The jur}’. found a verdict for the Defendants. 


i-Mu, V.C. 5. r. BARTIIOLOMOW NEVILLE. 

Abc4.d*i»enby rf^lUS was'.'fln indictiTieut for a nuisance in carrv' 

iLc 1 *' . 

s< knowledge- - 1 , on the business of araclter of kitchen stuft 

Iiiniself to br? ' e> 

and^thcr grease. 

iiiVof an in- Amongst otlicr evidence, the prosecutor produced 

cln tnwnt lor a ® i i i • i r 

iiiiKacict-‘, Ml bond from the Defendant to the pansh officers ot 

r.irrvin*; on iho ^ * 

Iwthcr'iihcr** place where he before resided, acknowledging 
A man setting that the trade he carried on was a nuisance, and bind- 
biuincbs in a i U^ himself not to continue it. ‘To lay a foundation 

ncighhourliood ^ i i i i 

..hcrcsuih bu- for this evidence, the prosecutor had before proved, 

Muess ba'i long * ^ 

uenrarricd <m, tfadc was cawicd ou ffi thc same manner 

H not indictable ^ 

iir«'thc‘‘not at the place where he now was, as at his former 
wiTrcLcd residence. • ' ■ 

by his intmulac- i i* 

turn. Erskihe for the Defendant objected to this evi- 

deitec. Wliat is a nuisance is a question of law mixed 

with 
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"Vtrith fkct. The Defendant may have acknowled^d 
hhnself ^lilty of a crime which the fact would not 
f'onstitute (a), and what may be a nuisance in one 
place will not be so in another. 

Lord Kenyok. Certainly what is a nuisance in 
one situation is not so in another. In places where 
offensive trades have been long carried on they are 
not nuisances, though they wouhl be so in any of the 
* squares, or other places where such trades have not 
been exercised. Cut the Defendant having acknow- 
ledged himself guilty of a nuisance in another place, 
cannot object to this evidence, which will weigh more 
or less against him, as it sliall appear this place is more 
or less like that where he before resided. 

The evidence was therefore received. 

Upon the whole of tlie evidence it appeared, that 
there had been manufactories, which emitted dis- 
rigreeablc and noxious smells, cariicd on in this 
neighbourhood for many years; and that the De- 
fendant came into the neighbourhood about l^lir 
years ago. There was contradictory evidence to 
the fact of the stench being much increased by the 
Defendant's melting house ; some of the witnesses for 
the (frown stating it to have made the neijj^hbourhood 
much more uncomfortable; those on behalf of die 
Defendant saying the difference was scarcely percep- 
tible. 

Lofd Ke.v YON left it to the Jury to consider wire- 
theri the noxious vapour was much increased by this 
addition of the Defendant. > Where manufactories 
have been borne with in a neighbourhood for . many 
years, it will operate as a consent of the inhabitants 

(a) Vide 1 Burr. 267- 

Il2 






to 
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to their being carried on, though the law might have 
considered them as nuisances, had they been objected 
to in time ; but if another man comes, and, by kis 
manufacture, renders that which was a little unplea- 
sant before, very disagreeable and uncomfortable, 
though it would not amount to a nuisance by itself, 
still he is answerable for it. 

The Defendant was acquitted. 

[ * 93 ] * Note. Samuel Neviltcy the brother of the De- 

fendant, was also indicted, but it appearing that tlic 
manufacture had been carrictl on near 50 years by the 
Defendant’s father and himself; Lord Kenyon direct- 
ed the .Turv to find the Defendant nor guiltv, which 

thev did. 


LAWRENCE r. WORRALL. 


i*i.> Defendaut 
ing to the 
I'lainlitf “ uhat 
an c\tra\ 

Sill you i.uvf dc 
ii vned nir, ’ is 
a suflincnl a< - 
HnowKdgn»ciit, 
to a\oid the 
of iimiUtioiis. 


T O aij actiop. of ansuTupsil, the Defendant pleaded 
die statu te of limitations. 

The Pla'mtifl's witness proved, that in the month 
of Feh'uary .last, just after the bill, in question was 
delivered ; tljC Defendant meeting tlie Plaintiftj said 
to him, “ what an extravagant bill you have delivered 
“ me,’,' on which the. PJaintiR' offered to 'refer it ro 
arbitration, which the Defendant refused. 


Ljord Ken VON held this a sufficient acknowledg- 
ra.ent of pioney being due, , to take it out of the 
statute.; and om lira Lordship giving this* opinion, the 
parties, agreed to refer the quantum of dan^ag^^ to 
arbitration (tf). , . 

(a) Vide Lloyd v. Sfumd, 3 T. Rep, 76O, , 

LAW 
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tf. WEIlS. ' 


SaturJay, 
Dec. 3u. 


T his was an action of, trqver against Vl'e Defen- 
dant, who, as messenger under a commission 
of bankrupt, had taken the Plaintiff’s goods. 

*The Plaintiff had given the Defendant notice to 
produce the proceedings under- t|ic epramission.. They 
were in Court, but the Defendant’s counsel refused to 
produce them (tf )• 

Lord KnNYON said tlrey were not obliged to pro- 
duce tliem. unless they chose, and mentioned a case at 
Lancaster, where Mr. J. Yates, who was the leading 
counsel in the cause (^), refusing to produce some 
muniments relating to an election at fVigati, the Court 
held he was not obliged to produce them. 


A party it not 
obliged to pro- 
duce evidence 
aguinit hruiit’lf 
though such evi- 
dence i$ in court, 
stud he has had 
notice to pro- 
duce It, 

[ *91 ] 


Verdict for Plaintiff. 


(a) In Bateson v. Hartsi/tJcAiEsp, 
Cas. 4J. Lord Kenyon would not 
I'ompol the .solicitor under a com- 
mission of bankruptcy to produce 
the proceedings when served by a 
c red i tor w i th a Suhpa na duces tecum 
to produce them, saying they were 
the papers of the assignees. 

(^) Fyom what Mr. J. Yates 
reported to have said of this 
case in 4 Burr. 2488, U should 


seem that he sat as Judge on the 
trial of it; he recognized the 
decision, in [the case of Hoe de?/i. 
Haldane and Another v. Hantp^ 
4 Burr^ 2484, though his opi- 
nion, in that case, was over- 
ruled by that of the other judges ; 
who held that the party ought 
to produce tlic deed, though he 
had not even had notice so to 
do. 


ROBINSON w. ANDERTpN. 

AsSUME^T for money had and received. The 
Plaintiff had succeeded the Defendant in a pub- 
lick house, and paid him for some fixtures which' be- 
longed to the house, and were scheduled in the ori- 
ginal lease, and for which the Plaintiff was afterwards 

H 3 obliged 


III an Action for 
iiioney hud siird 
icceived to re- 
cover back mo- 
lisy psid to th» 
Defiant, it is 
not uAcnsA^ to 
bhew that be 
knezL' he was not 
entitled to ic- 
ccive it. 
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obliged to pay the le^or. The defendant had bee^ 
un^r-temnt of the hq^se, and had paid the person of 
he related it, for these very fixtures. 

Piggoton behalf of the Defendairt, contended that 
this action could not be. maintained. The present 
[ • 95 ] * Defendant had himself paid for these fixtures, and of 

course thought he was intitled to sell them, and as he 
did not commit any fraud oi\ the Plaintiff, he can- 
not in this action, be conjpehed tp refund the money. 

I.,ord Kenvon. This action iniputes nothing cri- 
minal to the Defendant, his title is disaffirmed, for it 
appears he has rece}vc4 money which he had no right 
to, and tvhich he must therefore return. He may re- 
cover back the money from the person to whom he 
paid it, and perhaps tack the costs of this judgment 
to it. 

Verdict for the Plaintiff, (a) 

(a) Vide Bret v. Iloibeck, Doiigh 6 'iO. 


CARTER V. PRYKE. 


in a fjvir.lnni 
cn land- 
md tenant 
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piiyjble 
r!^^l^ or 
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Assumpsit for use and occupation. The De- 
fendant pleaded a tender. 


The ohl^ question in the cause was, i whetlier tlh'c 
rent ttas payable quarterly or half-yearl^' ? IF the 
fornict, the kum tendeVed’it^as not sufficient to answer 
-the Elaifitiff’i? demand. ■ . . nt 


The 


A 


4 


: / ' t 
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The Plaintiff offered ovidenc?e that his otlielf te-' 

Hants, of* the same description, as the Defendant,* 

(who Acas in indigent circumstances) paid their rents 
quarterly. 

Lord Ks^rYON. 'J’his is clearly no evidence in this 
cause, it has been solemnly deternuneti in >a trial at 
bar, that evidence of the custom of one manor is 
* no evidence of the custom of a manor adjoining, (/z). [ * 96 ] 

The Plaintiff produced other evidence and obtain- 
ed a verdict. 

(a) Soe als(3 furneux v. Hutchins, Corep, 807- Duke of Somerset. ^ . 

J'rance^ 1 Sti\ 654>. Peakes Evid. [197] 210. 


FELL V. 13ROWN, Esq, 

UilS was an action against the Defendant, a bar- 
ristci', for unskilfully and negligently settling cmuiua! 
and signing a bill filed by the Plaintiff in the Court 
of Chancery, which bill was referred by the Lord 
Chancellor to the Master, for scanclal and imperti- 
nence, and the Plaintiff obliged to pay the costs of 
that reference. 

£r^kine for the Plaintiff in his address to tlie Jur}', 
said that he should prove this to be crassa negtigentiaf 
and not a nj^c error in judgment. If a counsel gives 
his opinion on any question, and happens to be im.s- 
taken, it cannot be said that he has been guilty of gross 
pegligencc ; but if he is so inattentive to his duty as 
to blunder in the common course of business^ he makes 

H 4 himself 
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himself liable to ai^ action, as wox»W also a physician 
for such gross misconcluct. 

Lord Kevvok was clearly of opih^on, that' this 
action could not be supported. More objections than 
one, his Lordship said, might be made to it. The 
Court of (’hancery will iii such cases exert a sitfri- 
marv jwwcr, if it is fetind expedient so to, do {a) ; hut 
if that Court Wi W orrier the counsel to pay the costs, 
it does not follow that an action can be maintained, 
t * 97 ] * If this action could he supported, it would equally lie 

against a counsel for inserting a count in a declara- 
tion, or putting mattev in a plea which ought not 
to be there, and which the Court should think impro- 
per and impertinent. In a case (A) where Lord JTey- 
mouth was a Defendant, the Court thought the de- 
claration full of unnecessary matter, and ordered it 
to be struck put, with costs, but no one ever enter- 
tained an idea that an action could he nuuntained 
against the counsel who drew that declaration, llis 
lordship added, that he believed this action was 
first, and hoped it v/ould be the last, of the kind. 

On, this opinion, the cause was given up, and the 
I?l;dqtiff potisuited without one witness being examin- 
ed,; hut: his Lordship ,told the Plaintiff's counsel 
he would take a note of the cause, that they might 
move for a new trial, if they thought prppet:. (c). 

(a) Jiules and Orders^ of Chancery 93. Mitford*s Vlcadin^s^Y, 

. (i^ Cmicp\ €65, iV>r</» 737^ 

(c) Vide Charley \\ Balcoty 4 T* Rep. 317. and Turner v. Philippa ^ 

t 

post. 122. Sed.vide l.Roil, Abr. 10.91. where several cases .are col- 
lected on this subject. 


DUBERLY 
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DUBEJ^LY v- GUNNING. Kh. 


T ins was au action Ibr ciiuiipal conversation with Tiieo*.rt«iii 
the Plaintiffs wUe. » . . V . ' . CihLffdivi'}’ 

of tfm Defend- 

The cause stood in the paper for trial -^his day, and 
a motion was miide.byiBeat'Ci'o/i for the Defendant 
to ppt oft’ l;he trial on an affidavit, stathig a^suspidon 
that two of tlie Defendant’s witnesses were kept out 
of the wa}' by the Plaintiff’ TJie affidavit was made 
by the I^efendant's attorney, who swom , that he bei» 

* lieved the witnesses were materid anti necessary for [ * .os J 
the Defenflant’s defence., ! 


Erskme for the Plamtiff said, that had the question 
between the parties been' a matter of title, which 
might be purely a (piestion of law, the affidavit of' thc 
attpmey would have been sufficient; but that in a case 
like the present, which must be entirely a question of 
tact, the Defendant himself should swear to the mate- 
riality of the witnesses. 

Lord Kenvon’. I think this affidavit is sufficient. 
I'here was once ’ a case (a) where on a question of 
identity, on an attainder ofUiigh treason, the Court, 
before they would j)ut otF the trial, requiretl the De 
fendant to swear that he was not the same person, 
l^^ow far that case was i clished at the time the pidrlic 
opinion of it since has shewn. It lias never since been 
considered as a precedent, or at all acted under. 

The trial w'as put off’, (d). . ' 


(а) Mr. Charles Radeliffvs case, Fust. Ilep. 40. 1 Black. Hep. S. 

(б) In Siillixan v. 1. H, Blue. 637. the Court said thoywould 

not put off the trial on the alliduvit of the attorney’s clerk, unless 
it appeared that he had the management of the cause. 


NEW 





friday. 
Dtmnher 9th, 
At Guildhall, 


A prrspn about 
M-hosc hojst* 
work lias L»fcni 
donr by th»: 
PlaintifT, is not 
a (^oorl itiirss to 
prove that the 
J)i'reiidant is li- 
able, until she 
.s rcJ<Msed, 
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NEWw.CHIDGfeY. 

Assumpsit tor work and labour done and per- 
fornjed for the Pefendant. 

The Plaintiff was a papepihanger, and had done 
work in the house of a lady of the name of Lc Pein. 
She had employed the Defendant, and the question 
between the parties was, whether the Plaintiff had 
done this vyork pn the credit of the Defendant, ov was 
to look to Mrs^. ile Pern for payment of his bill. 

* The plaintiff proposed calling Mrs. Le Pein to prove 
that she had employed the Defendant to do the repiiirs 
of her house for a certain sum, and that he was to do 
all ‘ the WQi'k, and pay all the persons employed by 
him, amongst whom was the Plaintiff. 

Erskine. contended she was an admissible and com-^ 
petent witness. She had no interest in the event of the 
cause. If avenlict was given for the Plaintiff, on 
her evidence, she would not be discharged;; for slie 
was still liable to an action at the suit of the Defend- 
ant for money paid to her use ; and her evidence in 
this cause, or the record in it, would not be evidence, 
for her in that cjiuse ; she would therefore still be lia- 
ble to pay the niopey. 

■ Lord Kenvon thought this a direct interc.'.t in the 
event of the cause. IJis Lordship said he would never, 
wish to depart from the rule laid down m Bent and 
Baker (a), that case was determined upon good con- 


(tf) .3 Ttrm Rep. 2f . 


sidcration 



after 1iR9i.iair0£0. III. 

slderation and upon trne principles, but this not 
come within it. 

The Plaintiff then released and examined Mrs. Ze 
Peifi, and on her evidence obtained a verdict, (n). 

(a) Virh V cake's Etid, [171] 180.^ 


HOi^Mi:s V. pb^tiN. 

jdSSUMPSrr for use and occupation. ‘ The delchce 
was that the Plaintiff had mortgaged ijfie premisses, 
and that the mortgagee had given the Defendant notice 
to pay hts rent to him. . . * 

* > < i. - j I 

* The execution of a lease., part of the mortgagee’s 
title, was attested by Gwillando and Smitlf, the former 
was master of an hotel at Calais, tlie other his waiter. 

The clerk to the Defendant's attorney proved, that 
he had been to Calais, and endeavoured to persuarlc 
Gii'illamlo to come to England and give eyitlcnce of 
the execution of the deed ; which he , refused to do. 
The ■\vitness then requested^ him to write Iris name, 
which he did in his presence, and he now. swore that 
from his observation of his hand-writing at that time 
he believed the name Gwillando, subscribed to the 
deed as a witness of the execution, w as his hand- 
writing. lie further proved that he had enquired after 
Smith thc^thcr witness, and was told bv his father- 
in-law and several other persons, that he was dead. 

Mingajj, for the Plaintid] objected that this was no 
legal proof of the deetl., ■ • 


jVoiitffftf, 

Dec, I’Jlh, 

Al (iittliUiall, 

Where a sub- 
scribing vUncM 
i'l TCjulent 
abruad,evUliMiCC 
of hva band"* 
writin" is to be 
given a* if be 
were dead* 

[ * 100 ] 


Lord 
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Ldpd'KxN'YON. Wfaen ap&r(y is oat iaf .tlie reach 
of the process of the Court, I think evidence may be 
giycn of his hand'Writing as if be i^ere dead. This 
rule was first laid down by lord Mansfield in a case 
(«) where the subscribing witness was gone to tlic 
East Indies : it was considered as an innovation at the 
time, but was found to be so beneficial tliat it has 
since been adhered to, ancLI am inclined to follow it 
in the present instance. 

The lease was therefore read, and a mortgage and 
assignment of it proved, on Avhich the Plaintifl' was 
nonsuited, (b). 

101 ] * Note, Another deed was a)so proved, to which the 

Plaintiff was a party, and wheieiu this lease Was re- 
cited ; but Lord Kenyon said that without that cir- 
cumstance he should huve thought the other evidence 
sufficient. 


{a) Cogklan v. IPVliaMsun, 
DovgL sg. 

(If) Vide Barnes v. Trampowshy, 
7 T. Rep, 260. Adanus v. Kerr, 1 
Bos, and Bui, 360, and Prince 
V. Blackburn, 2 East. 250. In 
tlic latter case the %\ititess v^as 
not gone to reside out of the king- 
dom, but merely on a voyage to 


America, and yei it was held 
sufficient to prove, his hand- 
writing. In IValUs and Dclamy, 
cited 7 T, Rrp, 266, Lord Kln- 
YON held at N, P, that in such 
cases the Plaintiff slioulcf also 
prove the hand-writing of the 
obligor, but this was not urged 
in either of the other cus^s. 


tAYr. HOLOCK. 


Til till action 

the rwr- 
- tor not safely 
Trying corn 
It on board his 
‘ssri, the tsfipd 
inns A gen^ 
itoes> for the 
PUintttr; 


T his was an action of assumpsit against the 

fendant (who was owner of a vessel) for negli- 
gently suffering corn, sent by his vessel to London, to 
be iiijiirec!. 


The 



ATTER M|CHAS{^BI4S T£&il ^31 'GEO. III. l!^t ' 

Tha PiahitUE called ihe tiiaster tQprqvaihat tlie 
injury which the corn had rcidived waa occasipned hy 
rhe vessel, not being sea wprtliy* The Plaintiff. iad 
a-leased this witn^. ’ ' 

for the Defendant, objected to hi ^ an 
iiicoinpetent witness; if be. proved the accidein; to 
iiave happened by the cause alledged by the Plaintiff^ 
lie exonerated himself from any liability ; whereas if 
if .should turn out that tlic barge was lost by the neg- 
ligence of the master, he wpuld be liable to an action 
ai Uic .suit of the Defendant. • . 

Lovfl Kcxyon. lie has no immediate interest: 
tiic record in tliis cajuse wpuld, not be eyidence for or 
against him in an action brought again.st him; and if 
it should turn out tliat the ship was lost by tjie negli- 
gcucf of the master, still the present Defendant is lia- 
ble to the PlaiutilF. Therefore, taking it either way, 
jic is a witiic.ss. 

ili.; evidence was received, but many witnesses [ * 102 ] 
pio', ing (hat the ^cssel perished by the perils of tlie 
seas, and not on account of any defect,, a verdict was 
given for the Defendant. 


MILLEH one S;c. x\ TOWERS, rueni^, . 

nw. 13*. 

oil an attorney’s bill, and for.^tpn^ 
paid to the Defendant’s use. The Defendant 
employed, the PlaintiiF to bring an action on a 
wager. At tlic trial of that cause, Lord Kenyon 

thought 




[ * 103 ] 


Whprc a boitder 
a^Tcca t9 erect 
any building 
mg for 9 par lieu* 
lar ituxiA of mo- 
ney, and addi- 
tions are made, 
the. builder is 
is bound by the 
contract as far 
as it can f>o 
trjrrd, and ci.- 
titled in go or\ 
a quantum me- 
mit for the • 

" cess only 


’ * 

tik)iight t^e \Kragef an illegal dbo, - btM ^nsiiitecl the 
Plaintiff. Thc Defenifettit captaining of the harH- 
ship of his case, the present Plaintiff agreed to take the 
costs out of pofckot, and brought this detion ' without 
ever delivering a bill. • . ' ' 

Et‘skine\ for the Plaintiff, Contended that he blight 
give this in evidence under the count for monej 
paid. . . , 

iLord itEXYONi I atn clearly of opinion he can- 
not ; if it were so, many beneficial consequences of the 
Act of parliament might be avoided, for by agreeing 
to take the costs out of pocket, the attorney niiglif 
always pre^tiit a nonsuit when the objection was 
'made. 

The Plaintiff proved some conveyancing' business, 
hut the Defendant having a set-off to a larger amount, 
the Plaintiff was ciillcd. (^a). 

I 

(a) Tlie words of tlic stat rliarg' s or dishumemenfs at law. 
2 Ccb. 2. 23, 23. arc, that or iu equity, unii), See the 

nu attorney or* solicitor shall hoveral casts on this subject cob 
.coramciicc or maintain any action, Icctcd Petz/reV Kt id, [245.] 26’2. 
suit for the recovery of any fees 


* PEPPER w. BURLAND. 

JsSUMPSITfoi work and labour as a carpenter 
The Defendant proved that the j^iaintiff con- 
tracted to do all the carperiter’s Svork necejisary to be 
done in a house which the Defendant was build- 
in<'-, for a certain sum. It was admitted that the roof 
of the house had been done in a manner different from 

that 
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that specified in the^contract, and the Defendant W 
paid money into court aufiieient to cover the excess. * 

A plan was produced, and proved by the PlaintilF, 
wherein the dimensions of the house ‘were stated to be 
15 feet; but the house on which the work was done 
was 1 7 feet. It ,did ^lot appear that . the, Plaintiff*, had 
ever seen this plan before he began to work ; but the 
house ivas begun by the bricklayer on the scale of 17 
lect, before any contract was made \vi,th thed*Iaintiff. 

Lord Kenyon. I have often declared, and have 
had the good fortune to have my opinion adopted by 
.Juries, that where some additions arc made to a build- 
ing which the workman contiacts to finish for a cpi;- 
rain .sum of money, the contract sliall exist, as far as 
it can be traced to have been followed, and, the excess 
only paid for a,ccording to the usual ratc-of charging. 

I think that the Plaintiff' has failed in sbewdijg t|ie plan 
by which he (contracted to work to be the same as 
that produced. I admit that if a man contr^ts to 
work l>y a certain plan, and that plan is so entirely 
abandoned that it is impossible to trace the contract, 
and say to what part of the work it shall be applied, 
in such c.Tse the workman shall he permitted to charge 
* for the whole work done by measure and value, as f * lotj 
if no contract at all had ever been made ; but in the 
present case the contract is not proved to have been 
wholly abandoned, for it appears that the dimensions 
were the same when the Plaintiff contracted as riiey 
were when the building was finished ; the only c.xcess 
was. in the^teration of the roofj and money enough 
to cover that has been paid by the Defendant inti; 

Court. * 

.Verdict for the Defendant. 


liKX 





,CA&£8‘AT NISIJPRIUB, 


Momh, V, 
Ihx. lyih. 

Al GuildhulU 


REX r. D’ FARIA. 


vi.naVsuc *“‘' ^ jj ^HE Defendant was indicted for perjury com- 
is a gooii w it- niitted in an answer to an allegation in the Pre- 

dictmentfor Togative Court of Canterbury. The allegation, in 

perjuiy commit- ^ i . , i , 

ted in tiH> course aiiswor to which the permry wa^ committed, was ex- 
hibited for the purpose of revoking the probate of a 
will of one De Sylva made in favour of the Defend- 
ant, and obtaiuing probate of a subsequent will. The 
case stated on the part of the Plaintiff in that suit was, 
that the Defendant had, after the testator’s decease, 
called on the executrix, named in the last will tor the 
purpose, as he said, of reading it ; and had then cut 
off tlie name and seal of the testator with a pair of 
scissars, and torn off the names of the subscribing wit- 
nesses. This case the Defendant denied by his an- 
swer, but on examination of witnesses, the Court de- 
creed in favour of the executrix, which decree was 
atlirnied on an appeal to the Delegates. 

[ * 105 ] Amongst other witnc.sses in support of the prosecu- 
tion, the widow, who was executrix and residuary le- 
gatee in the last will, was called ; and on an objection 
being made to h^r competency. 

Lord Ken'von said, she had now no interest in the 
event of this prosecution, the ecclesiastical court hav- 
ing decreed in her favour, and cstabiii?ied the will 
under which she ylaimed. It was true that the 
Crown might grant a commission of review in case 
the present Defendant was acquitted on the merits, 

but 



AFTER 



but no objection could be mtide to her tettimony on 
that account,<^ibr> H!^iBuoh « (^mission was to be 
granted the j>reaQit witpess^ cp|^ -not be%examinfd 
on that cause. ^ \ .t ' ’ 


The Defendant wa# convicted (a) 



(ft) Fide Rex viDalby^ emJte, 12* and Rex v, Peyyji, post 138. Itis 
now deafly jsettlcd tiiat as the record cauM'not |je,givcn iaoyidencp, 
tor the imrty injured by the perjury t he is a viltness, vide ante, 13* 
rote (e), ' % 
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AT THE SITTINGS 

AT NISI PRIUS, 

♦7 ' 

AFTER HILARY TERM, 

»,2 GEORGE III. 179?. 


CASES 


ff'ctfrirsday, 

Feh. S£W. 

At H'estminsier* 


CLEVELAND, Esq. v. WILSON, Esq. 


In an action for 
the co3t& of a 
frivolous pe- 
tition against the 
election of a 
member of par- 
liament, it is 
not necessary to 
prove cither the 
Defendant’s sub- 
scription of the 
petition, or a 
demand of tlic 
costs previous to 
the commence- 


T his was an action of debt, on the stat. Geo. S. 

c. 52. for the costs of a frivolous petition, pre- 
ferred by the Deffendant against the Plaintiff's election 
as a member to serve in parliament. ** ' 

The Plaintiff proved the Speak^V^rtifleate, sind 
a copy of the entry on the jourhals of 4h^ House of 
Commons, of the resolution of th^ ' sJtecI Com- 


ment of the 
Action. 


, mittee. . ' ■ ■' 

» A 

Bearcrofi for the ' Defendant objliet^d, 'that the 
Phdiitiff had hot theicby made 4ut his casS. - He edn- 
tended, that it was incnihbmt on him td'^fbviB'' that 
t% Detbirdaht hid signed the petition,' arni 'faht 
the money had been persionaf^ demanded '<Jf 'hito.' 

Lord 
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Lord KK]!tT9N evidence had been 

given. The i;^don i9jus£^\0' been subscribed be^ 
tore it wo^ld be.^i:ecei.v9d ^e/^onm&^e- 

ment df the ec^bHi^was dsufficieht demnd. 

But to remove all doubt, the Plai^^ proved a 
demand, and on that evidene^ (d)tained a vCTd;ict. 

,(a) ^the set, §.53. 'j*. .j. 


STORT 0 . CLEMENTS., 


Thundntf^ 
Feb. ‘>3d. 

At iiutbiliaU. 


T his action on the case was brought against a pilot who bw 

1 vx 1 n • 1 1*11 the steering of a 

the Defendant for running: down a brjg belong- is hawe to 

cj <3 aii.action for au 

ing to the PlaiptiiT. The brig was itin dovrn by 


a tender, of which the Defendant was pilot and 


master. 


lu^rn 
cer is on h«>ard« 


By the comndssion of % master, is ^ntrustgd 
with the navigation of the ship under the command 
of his superior officer. 

A witness ptoyed that the constant practice ip the 
navy was to leave the navi^^on of the sltip entirely 
to the direction and care of the pilot; but lie added 
that if the commanding officer were to direct the pilot} 
to 4 o ?py pactict|i,ar apt, he ^p^t p^y,, , ^ 

Srshmty fer the D^mdant, contended the aa* 


tion wa? misconceived^ and tihai if any p<^^ was lia- 
ble, to an action, it.muat be / 


T— I a, . — » « j 4^7 ,1. 



ma ■ em • 

‘ Mikgay] ai 

V. Bhstjiii ^tldhali , 

C • if>9] tofiiey* for one of thfrpatfies, wasdojnj^tlbd to^cn^ 
what passed at the time of the eilectttihn 6f tlstitf de<^^' 
Inft said h^ believed the objection was not ilakenJin 
that case. 

Mr. Holdmortfi, the Plaintiff’s attorney, was then 
examined, and he clearly proving the usury, the Plain- 
tiff was called (i). 

(a) Probably Scotty qm tam^ v, 1 Lord Raym, 733. where Lord 
Bresty reported 2 Term. Rep. C38. Holt refused to permit one who 

(a) Vide Du Barri v. IrneHe^ had «been privately entrusted to 
antCy 77. Bull. N. P. 284. (tec. make an illegal bargain, to be ex^* 
But see an anonymous case in amined as a witness. 


BEAUCHAMP n. BORRET. 

Wh^reanan. ^SSUMPIT for moitey had and received. 

quitj i& rescind- * . i - 

ed after it^as The Plaintiff having purchased an annuity of 

.. me time, the Defeiidaiit, wliioH \yas void oh account of the 

|^rcnn;^er is 

deeds not being inrolled, it was agreed, after two 
^garly paynients Had b^eh made,, that the annuity 
should be. rescinded ; and that the Defendant, should 
j^y to the l*laintiff the ihoriey paid fiJr the purchase 
3 annuity, with interest from the last^early pay- 

ment:, The $uth p4id fo^ the purchase was jCSdio. 
The annuity tvas jEiOO pe)tAnii^^ 

. ;^e only (fuestion in the cause yvav wbethet under 
»hjs agj$ement (which tvas coutaiaeii in a letter fr^ 

, ^ the 



AFTEIt HI. . ^ 

tl^ Piainti^ Was to it^cxiver 

ihtekat from the ,tim6 of^he 
last whether ihe jCaoo which had bcett 

pa«^ a}vgii4<ihh 4«l)Med. 

Lord KExroif was of opinion that bot};|^ dndar ibe 
agreettieht and according to the justice of tne case, the 
PlahitifF was intitled to recover the,,whole jC^Oiand 
interest, from tlic time the annuity ceased, and tiw* 

Jury ga%’e damages kccdrdingly. 


♦ FALLON V.' ANDERSON, 

rilRESPASS for breaking and entering the Plaintiff’s 
house, sc.ziiig goods, ^'c. 

The Defendant justified under a writ of distringas 
against one Staples, and the Plaintiff replied in the 
general way, without making any new assignment. 

On the evidence, it appeared that Staples had sold 
goods to the value of those in tlispute to the Plaintiff, 
which sale could not be impeached, though the De- 
fendant attempted to shew it was fraudulent. It was 
also proved that Staples had let the shop in which the 
goods in question were; and some other rooms in the 
house, to the Plaintiff ; and that goods belonging ta 
Staples, whith were in d differeni part of the hduse, 
Wete 'Aei2etfby thd defeiidaot at the tifne the treipaas 
complained of was cottitaittiBd. ' 

Wigbef Rtf ' the Defendant contended, that, a^to 
:^trcs^ass fiu: breaking and entering the house, the 

1 4* Defendant 


[* no] 

Monday, 
hehraary 97th 
At H'esIminsUr* 
If AT. be in 
possMsion of 
part of a houie, 
and if. of the 
o' her part^andi 
an officer eotet . 
into part 
under a writ 
against /f.’a 
goods, -ivkick 
are not tkiftf . 

A, may midatini, 
an acUoo ttdfMl 
the officer 
breaking and 
entering hit 
house, andneei 
not make ^y 
new a•l^Bmm' 
to ajusMcatioik 
und^ %rit 
asriMtA 



m , ^ 'KfSi " i 4 

OofutKlaiit must have a verdic|t<!^ Im, faad^.8h(|wtt‘a 

8iut%ieii|: title to enter under the; ^^na^Af aga^St the 

goods of Staples ; and it),^e also entered- ;to ,jseue the 

goods of the Plaintiff, it ought to .baye been, newly 

assigned. , . 

h * ' ■' • . ■ 

Lord I^nyon: By the home mentioned in the 

pleadings, we must understand the shop and ^ other 
part of the house in the Plaintiffs possession, that 
was his domus mausionalis, aud the goods of Staples 
not being there, but in another part of the house, 
afford no justification of the Defendant’s conduct in 
entering that part, and no new assignment is 
necessary. 

Verdict for Plaintiff, damages £^0. (c). 

(fl) Fide 3 Inst, 65- and Hales Ilist. P. C, 556 accord’, but see also 
Lee V. Ganself Coxep, 1. 


r'*iii ] 

2Sth. 

At GuifmalL 


* IIAIIRISON t’. Wi\LKEIl and Another, Assignees, 



If fiaudu* 
TrntlV: pionjfr* ft 
of rxfhatige 
irodi Ji and at- 
tTryardK l)f- 
rotne liipilf rapt 
and Iris ftttngn^cs 
receive Ihe mo- 
ney for ti»e bill, 
P. may ret over 
it from them m 
an act ton for 
moiirv had and 
tm'ucd. 


T HIS action for money had and received, was 
brought to recover back a sum of £li)0 10.y. 
which had been received by tlie Defends ts in pay- 
ment of bills remitted by the Plaintiff to the btink- 
fupts under the following circumstances. 

, The, haqkrupts,, ^previous to their Mnkfhptcy, had 
sent a bill of £l93 17s. tw*awn,j^y themselyes on one 
DtHtpson, and purporting to bq accepted by him,, to 
therlaintiff to be' discounted; ' Hie J^lairitifl", on ’the 
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lOtbof in.ve^rn to thf vidw» of 

jCigo 1% ,.w^€k.*^ri¥P<l 4n..^ iSth^son 

wliichday oiie of the biwk^jts absconded, tlje other 
having gone o|r on the 10th. It was afterwards dis- 
covered that the acceptance was a forgery, which, tlie 
bankrupts^ knc]w!^ pfj and it was proved thi| thp Dc- 
fciidantij hail (cceiyetl the nioncy for the bills 
the Plairitilf! . 

Lord Kk n YON; The ^signnient under tliecotnnrisf 
sion })asses only sueh property as the bankrupt is con- 
scientiously entitled to. In this case the Plaintiff had 

*' 1 ,1 

receiv ed no consideration whatever for the bills by 
him remitted to the bankrupt ; and he' is intitled to 
have tlie value them, which the Defendant receiv- 
ed, returned to him. 

The Plaintiff had a verdict. 


* REX ir. MICTLVEL SCHOOLE. 

Fl^IIIS was an indictment for pci;jury, allcdged 
have been committed in an affidavit of debt 
to hold the prosecutor (^fjiscoinbe Price) to baU for 
j^250. ^ , 

, 'J’hc. indictment statej,! the affidavit to have beetv 
made hciox^Bootli (the Signer pf the bills 

o|‘ Aliddleseu') to the intent that the sum of j£^50 
“ hnght be inddr^d u|>on a certain precept caUe^.a 
“ Bill AtiMleskx, muing oul of the office of ihe 
■•■r-'-v- ' Chief 


I * 112] 

ft t‘i/nrs(fai/, 
Pchruoru ’'29th, 

At (hnidhttlL ' 
An indictment 
for periurj^ 
stating a b)ll of 

have i/Miifed oi/^ 
(H'thr uffirr of the 
cfiTpf rlerketf 
Ihr Court of 
King's B{;nch, 
is bad. 



VII ''' 

CkfkaMginat tifin^nUl liK %|ie Oo^tt of 

** 'oat tjt>rd the Kihg hefoQ*e th^ Kin^ ^ 

jbrditkWaife lUled to prove the «\k^&ring 
the affidavit ; aod'on his cross exam^ftatiolliuhesaid, 
l^t he appointed by the three puisne Judges 'of 
this Coui^ ; and that his was the oidy> office out of 
#hicli Dills of Middlesex issued. That this .office was 
quite distinct from, and unconnected with the King’s 
^ttch Office, br office of the Chief Clerk. 

tjpdn this Sheph^d for the Defehdant made two 
objections. 1st, That there was a material variance 
between the record and the evidence, 

2diy, That taking the fact tol^’’||s stated by this 
record ; the person who j^ministered the oath had no 
authority to administer it/’^d it was a mere voluntary 
affidavit. 

As to the first objection he said, that by the testi* 

. mony of the witness it plainly appeared that the writ, 
did not issue out of the King’s Bench office as stated 
in the record. But 2dly, if the record must be taken 
to be true, it then ^p^cared that Brailhwaite had no 
I * 113] *jurisdiction, for the act of the 12 Geo. 1. c. 29. directs 
the affidavit to be made before a Judge of the court 
out of which the process issues ; a commissioner duly 
' .authorized to take affidavits therein, or the officer issu-^ 
the process or, his deputy, neither of whom had ad- 
ministered the oath in this view of the case; for 
Braithwaite had said, he had no connection with the 
dhief clCrk, Out bf Whose offic* the precept was stated- 

' tchdvC issued.* '■ A, ' 

* 

andolSarrow for t^ prosecutor iapi6\5ercl9-, 
t^ (W words “ the office .of,^^ ^li.icf ^rkf&sign^d ^ 

’ “;to. Enroll Pleas,” were mere surplusage,. and being 
. , rejected, all would stand right. That every court 

would 



sf dib. UI. Hi 

and thereifer^" it’ must ^eai* that %he 
out t>t' the 'piro^n^ . oAcd; 4]^ iMi ihttr 
sflfoijii before #proper office# j ibr' =tiii4' 
jcnoMrn to ^lie huMr/ aiid^ 1 bli€t‘Vritftesa ImsN'pto^d 
Tact it was TCgulkrly sued out. Tbit the ci^rf Woedd 
bee it could nbt re^larly issue frdiit the offic#W‘the 
chief clerk ; but the mistance of the' allegalieii]^ 
jiamely, that that ■ affidavit Iv^ds it^ade to t&e''i<rtei> 1 > 
tliata d^i// of MiUilleHA' Alight is^foi^ was well proved, 
and that was sufficient. 

I>oid Kenyont, I affi of opinion it would not have 
been necessary ^stlte out of what office the BHl -of 
Middlci'cx was to'issue (a), -^ut the prosecutor having 
htated it to have issued out wrong office furnishes 
a fatal objection. Itis impo.ssibIeforme, sitting herC, 
to say that there is not another office out of which 
* these precepts issue. I must take it to be as stated by ( * H'i 3 
the record; which is, quite a different proceeding frolh 
that proved in evidence. However I will not stop * 
tiic cause, but save the point, if t^<prOseciitor’s couti- 
'■cl seriously think they can get over the objection. 

The prosecutor’s counsel were so well satisfied of the 
force of the objection, that, on consulting blether, 
the}' consented to an acquittal. 

(rt) It is not usual to Uo so.' Sec Dogiert/s Cro, Cir, Assist.' A76*' 


CAlllFF ahd'Auptlicf ». jDAKVERS. " 

A SS&MJ* SH' Befetidant as a ^vai^ mirumiy** 

fter nSgWgdntly ’ keeping a quatttit^^f 
Gihstitg, which had been deposited by tlic Plaintiffs any coiumodity 

^ ^ enlmsled to hi? 

m Chsifo. 
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ia.|lis .wATchw8C j whpre^ it bad^bccn, de*^oyec| and 
spoiled. , ' , i ' . ■' 

^ J t % I.. ' '.r* > ' « j ’<r- #* ' • , * ■»** 

It appeared that th/a tho^j^on^uing the 
been opened, by the Plaitttfff’s directioli’s, for^tlK; pur- 
pose of shewing it, to persons 4fho, were about to pur- 
. chase it. That several per^ns lDoke4.|^t it on diOti- 
ent days, and every night the lid of the box. waa shut 
down^ but not nailed. . That many cats were kept 
in the warehouse, and all possible care taken to destroy 
vermin, notwithstanding which the rats had got at the 
Ginseng, and destroyed it. 

Lord Kenyon said, that a warehouse-man was only 
obliged to exert reasonable (fdigfnci|.ja taking care 
of the tilings deposited jp his war^ouse. Tliat he 
was not, like a cairier, to’bje considered as an insurer, 
and liable for all losses happening otherwise than by 
( * 115 ] * the act of God or the King’s enemies ; and that the 

Defendant in the present case, , having exerted all due 
and common diligence for the preservation of the 
dommodity, was not liable to any action . for. thi.s 
damage, which- he Q^uld not prevent. . -» 

'jj, \ 

The Plaintiff was'honsuited. (a). 


(«) Vide Gareide v. Thf Propri- 
etors of the Trent and ilersey Ka* 
x igaiioii^^ Term Rep. 581 . where 
the Defendants being cdminon Car- 
riers from t^tuciepor^ to Manches- 
ter, were cmplo}ed to CL/ry hops 
from S. to M. to be forwarded 
from thence tp }>tockpor,t. They, 
carried them safe to M. and tbefi 
^ pat^tbem in tlieir own warehouse, , 
iu jihicb they were destroyed by. 
an accidental fire, before tney bad 


an opportunity of forwMi(lin> them 
to Stockport. ' The Cotwt Ucjd 
that they were to be coii^idcredas 
warehousemen only, and tliorc- 
forc not liable; but in n suhse- 
quent case of Hide against The 
name Company^ 5 T. Rep, SSJ). 
whfi^ the resided at 

Manchester, and it appeared that 
the Defendants >dhatge|l {qi' 
a^e of the ; goods- from the .wur^-. 
house to the Plaintiflf’s houses as 

well 
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well ^ for the carr%c of them .oi\ti|e Jiabil^fy of c^rripj, Xord 
on thf caliaff the defondahts were Ken;^on held that had ii not been 
considered (table for the losses- for the charge for' cartage, the 
same fire; though it 'v^^cfeiidants 'wovid liaye been dis- 
was <aUp proved- rjhat the ware-;^. charged from their, duty as car- 
house belonged to the Duk|^ of riers on dt livery of the’ goods at 
Bridgewater, that a warehouse the warehouse; ‘but’ AshhurSt and 
rent was paid to Mm, and the cart- Buller, J. thought that carriers re. 
age allowed by the Defendants to mained liable in all cases till the 
a third person with the knowledge goods were actually delivered to 
of the Plaintiff. This case con- the consignee, 
tains some importg.utobsci vatioiis 




jf- 

.& 


%■ f 


MElJJSll aiul Another i>. MO'ITEUX and Others. 

T he first count of this declaration stated, that in 'r** 
consideration the Plaintiff' would buy of the 

buyer hU latent 

Defendants a Brig, togctlicr with all the rigging, tJh'jVa • 
<!^r. bef( 4 nging thereto ; the Defendants undertook ^ 
and promised the Plaintiffs thw the Brig was free^ 
from all* latent and concealed defects. The count < 
then stated, that she was not free from latent and 
concealed tlefects, and that the Defendants at tire time 
of the promise tvel^ knew the name. 

It was proved, that the Plaintiff bought the Brig 
“ with ail faults,'" and not a word was .said at the 
time as to her condition; but that on examinatioa, 
and taking out the ballAst, it was discovered that !22 
.of her futtocks were broken, and that had she gone 
to sea in that condition, her destniction would'^^^ave 
Ijcen tlie inevitable consequence. That this* was a 

latent 
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defect, w^h it vas ijppossible &r ally person 
to have discovered ia tlse .state the ship ^as at the 
f • n6 ] ♦time of the purchase, arid th<|t Me Defenjjante knew 

. ?/ ^ ^ :'V ■ ^ ; ‘ 

Bee^rcroft for tlie I)efehdaj[rts objected that this 
"was a case' where the rule caveat emptor applied, that 
the Plaintiffs bought the Brig for better for worse, 
and could not now get off their bargain*. 

Lord Kenyon. There are certain moral duties 
which Philosophers have called duties of imperfect 
obligation, such as benevolence to the j)Oor, and 
many others, which courts, of law do not enforce. 
But in contracts of all kinds', it is^of the highest im- 
portance that courts of law should'^^bmpcl thc ob- 
servance of honesty and g^d faith. This was a latent 
defect which the Plaintiffs could not, by any attention 
whatever, pos.sibly discover, and wliich the Defend- 
ants knowing of, ought to have disclosed to the Plain- 
. tiffs. The terras to which the Plaintiffs acceded, of 
tqjcing the ship with all faults and without warnuity, 
must be understood to relate only to those faults 
j| which the Plaintiffii^Wuld have discovered, j'dr^AvlMch 
the Defendants were' unacquainted with. 

Verdict for the Plaintiffs, (<r). 

’ (a) Fide Arnot v. Biscoe, 1 Vex. 95. Vvtffenivff L. 5. c. 3. s, 2* 

4, 5. Grotiut L. V. f. 12. f-9- 



fcASES IN K.B. 

AT THE SITTTNGS 

AT NISI PRIUS, 

.IFTEU EASTER TERM. 

JJ OLORGL IH. J792. 


ADXMS 17 . LING'ARD and Another. 

AfjlSUMPSIT on several bills of exchange by the 
indorsee, against the acccptoi. 

The blHs iveie dated at Madeira and not stamped. 
The Defendants called Carttr the drawer and indorser 
to piwe, that, though dated at Madeira^ they were 
in fact drawn in London, and therefore void for want 
of a stamp. 

The Plaintiff’s counsel objected to the competency 
of Carter, contending that the indorser of a bill of 
exchange cotdd not be a witness to destroy it ^ 

Lord Kekvok said he ^vished the point to be set" 
tied in the House of Lords. *^He was of opinion that 
the indorser was a witness proper to be heard, but 
other Judges were of a different opinion. There was 


Tvex^Tt , 

May 

At (ruUdliatU 

(J wlirtherth« 
lud )rser of a biU 
ot exchange w 
an admu ible 
^ itue^s to ilk 
\ it 



CASE& AT mSI WIS,. . . . 

a case before Sir Jmtlph Jekyll many years ager; and 
another since, earlv in his attendance at FVestMinster^ 
hall, wherein it Wj^ detcpuinetl on a triahiat bar («) 
that three t subscribing t^nesscs 'tOM^an Justrument 
might be permitted to deny*thc validity of it. 

* Carter was accordingly examined, and proved the 
fact of the bills having been drawn ift‘ London, and 
that the Defemlants knew of their being so drawn. 

It was then settled that the Plaintiff should tender 
a bill of exceptions, but the parties not having agreed 
on a bill, the cause came before the Court on Tuesd(^ 
tlie Sdth ofitjune, in the* following term, when anew 
trial was granted by consent. * |-(^d Kenyon on thal 
occasion said, that he adhered to tli^ifopinion he had 
given at the trial. Bnt.jeT BuUer J. (A) This is a 
very different case from that of witnesses to a will. 
Carter had passed this negotiable instrument to the 
Plaintiff as a good and valid security, and it w^ould be 
attended witii consequences the most injurious to so- 
ciety, if these .securities might be cut down by tlic 
persons passing them ; it is only for two men to con- 
spire together and <^at all the world. It is ti^e that 
the witness gives an action against himself, but that 
may be a very different security from that which his. 
evidence destroys, (c). 

(o) Low V. Joll^e, 1 Black, should be estopped from giving 
36.5. See also Wright dan. Cfy- any evidence to shew that it was 
mer v. lAttler ' Md Another, 3 void in its creation. {S«6 Walton 
fiurr^ 1*44. SAellf, 1. T. Rep. 296.) jAf- 

,(f) ^btente AMurst, C. S. terwanls the rule was confined, to 

(c) At one time it seems to hav« negotiable instruments, and an 
been considered as a general rule Underwriter who had subscribed 
tnao ^vho become i a' policy was permitted .to give 
party to a written instrument evidence to destroy, ito validly in 

an 



after EASTER TERM 52 ©EO. III. 1 ]« 4 

agaiuBt aiiot(LC.r under- jcctioucould be made tothc witness 
writer, Baker y 3 T. Rep, on the ground of estoppel; but. 

'27-) At length a case similar to that if not interested in the event 

this fhd Lingardy came the cause he must bo admit- 

befovc the Cotirt, when it was de^ ’ ted. Jordaine v. LaMrooke, 7 ^ 

tormined by Ijord Kciipony GvosCf T* Hep, befc also Rich v» 

,ind Law mice y J* against the opL- Toppings posiy 1224, 
nioii of Ashhurat y^i, that no ob- 


. * LEE AYRTON Otift ^c. S,' J 

A :\h>y 'iSih. 

^ At ff''c\i?nin5ter, 

T HIS was an action aajainst tiic Defendant for 111 an aaioti 

^aiis-t U!i .ittor- 

ncffliaencc as an attorney in suiterina; Margaret n<x lor .un, n„g 
Coglaud, who was in custodiy at the PlaintiflF’s suit, to 
be superseded for want ol' proceeding to judgment in 
due time. The declaration stated th^t Margaret Cog- 
kind was justly and truly imlebtedto the Plamtill in a Jhj 

, ' r- 1 J^cl‘it:uiohstUeg 

s\ii.n ot inoucy, to wit, cyc. 011 pioniiscs, nncl that sin; iva^ia- 
that for the recovery of that debt -the Plaintiff retain- Q.’wi>cti.er a 

^ declaralum 

ed the Defctnlant, &'c. , i* sort 

On the part of the Plaintiff Margaret Cogland was 
called as a witness, who on her cross-e.Kamination said, • 

that at the time of contracting the debt she was a 
'married woman, living separate from her husband, but 
without any allowance whatever from him. 

Erskine, for the Defendant, contended that this* 
evidence proved that the Plaintiff had no cause of 
action agaiuftt the Defendant in the first action, and 
therefore that he had sustained no injury by her hejng 
discharged out of custody. 

K 


Mingay, 





4 


J 
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^Wfanesdoy, 
filay Doth. 
Alfiuildkall.‘ 

Wher^ an auc- 
tioneer does not 
disclose the. 
name of hispriti- 
«*ipal at the time 
of the sale, lie is 
personally liable 
to an action for 
damages for not 
compleating 
rontiact. 

If the ionditions 
ol sale are tliat 
a certain sum 
Icr cent, shall be 
paid as a deposit, 
and the auc> 
tionecT accepts a 
le^s sum, Ive can- 
not afterwards 
obiPcC that too 
liititt was paid. 


CASES AT NISI: FRIUS» 

Mingayy for the Plaintiff', on the contrary insisted 
that the Defendant had been guilty of negligence in 
suffering the original Defendant to be ^discharged 
without having first obtained the conse^^t of his client, 
and that he had no righl^ to determine at his own 
chambdts whether the Plaintiff had a good cause of 
action or not 

Lord Kenyov. Were the declaration formed to 
meet the question, it might perliaps bear some argu- 
ment, but this declaration sets*out with stating, that 
* the oiiginal Defendant was indebted to the Plaintiff. 
By the evWcncc it appears that this avfinient is not 
true, so that clwrly this action ctpiuot be muintained. 

The Plaintiff was therefore called («). 

((*) Fide Alexander v, Macau^ Aitchison and Anollier, v. Mado^ ■ 
Icjf and Another, 4 T. Rep. 6lU and Another, pa^t. 


JIANSON x-. ROBEIIDEAU. 

T he Plaintiff had bought a post obit bond at an 
auction, where the Defendant acted as auc- 
tioneer, and the bond not being assigned within the 
time agreed upon by the conditions of sale,; tlie Plaip- 
tiff brought the present action of assumpsit ags^nst 
the auctioneer.. g 

The name of the principal was not ipentioned at 
the time of tlic sale, and one of tlic conditions- was, 
that .£25. per cent, should be paid as a deposit ; but 

although 
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dthdugh the PlaintifF was to give JS€^ for the bond, 
only j£SO was paid down, which it wiis ptoveil thb 
Defendaiittagrecd to accept as a deposit. 

Two olycciSons were ^aken by the ^DbfVndant’s 
counsel. 1st. That the agreement whs not complied 
with on the part of the Plaintiff' the whole deposit 
money not being paid. 2dly. That tlie principal, and 
not the auctioneer, was liable to an action. 

Lord Kenyon. The Defendant, after havinjj: 
agreed to take JCSO for the deposit, cannot object 
tliat too little was paid. And though where an auc- 
tioneer names his principal, it is not proper that he 
* should be liable Wan action (</), ydt it is a very dil- 
ferent case when the auctioneq#' sells the commodity 
without saying on whose behalf he sells it ; in such a 
case the purchaser is intitled to look to him personally 
for the completion of the contract. 

V 

The Jury found for the Plaintiff*, damages ^£*200, 
which was proved to be the vahie of the bond oxci 
and above tlie agreed to be given for it, 

(a) This:rhu*jt be understood personally liable to return it iu 
to relate only to an action for case a good title cannot bt* iiiadf. 
damages, for the auctiontcr is Burroughs Widow, v. 
hound to keep the drpowi until 5 Burr. 26';K). 
the title is made out, and he is 


CRANCH, Executrix, 4’c. i;. KIRKMAN, and Others. 

rr^HIS was an action for goods sold and dcllvei^d 
by the testator, to which the Defendants pleaded 
the general issue, and gave notice of set-off for goods 
sold and delivered, ^'c. 

The Defendants’ set-off consisted of several items 

K2 for 


Where tliere it 
a mutual unset* 
tied account and 
reciprocal de- 
mand.';, the sta- 
tute of limita- 
tions does not 
attach. 

The exception 
in that statute 
as to jMrehant^ 
accounts, is 
not confined 
merely to per- 
sons of Uiat de- 
aeriptioB* 
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for goods, sold at different times from 1783 to 1788. 
The Plaintiff’s demand accrued chiefly in the year 
1783, but there were two small articles sold in the 
year 1789. , ^ ' 

It w|s contended on the part of the Plaintiff that 
the greatest part of the set-off Avas Avithin the statute 
of limitations, no promise being’ proA*ed within six 
years. 

( *122 ] * Lord Kenyon said he thought this was Avithin the 

exception in the statute as to iiK^’-chants’ accounts. 
He agreed that Avhere the demanrl of one party arise': 
long after the demand of the otlier, that shall, not 
revive the antecedent account, but thi.s was. in tin- 
nature of a running and mutual account between the 
parties, and was precisely the ca.se put by Mr. J. 
lyenison^ in Cotes v. Harris, Avhich his Lortl.'ihip saiti 
he particularly remembered, and of which he believed 
no one but himself had taken a note, the report of it. 
which appeared in print (a) hav ing been furnished bv 
him. 

Mr. Bearcroft, for the Plaintiff, contended that this 
exception extended to no other description of person^ 
but merchants^ in which he was over-i’ulcd by Lord 
Ke7iyon. 

The Plaintiff proving a demand beyond the amount 
of the set-off, had a A’erdict for the balance. 

(a) SM. Ni. Prius, SO. Catling ». Skoulding, 6', T. ,Pef. 

"589. accord. . . . j , .v • 


TURNER 
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TURNER V. ^HILIPPS, Esy. 

h tsliiiniiter* 

jlsSUMPSIT for money had and received.* No action iic< to 

^ itviiv’cr back a 

The Plaintiff being a party in a former cause, had b I'j argue 

, 1 -j-y /» 1 1 • /» 1 1 • a cuu-o w Iiicli lie 

iiivcn the iJetendant a l)net to attend as one' or Jus (iMnutaiund. 

counsel on the trial of that cause : and the Defendant 

* 

not having attended the trial, tlie present action was 
brought to recover back the fee given to him on that 
occasion. 


Lord 'Kenyqn advised an agreement between the 
parties, saying, that whether Mr. would chuse 

* to return the fee or not, w'as for his own considera- [ * 123 ] 
tion; but if the cause was to proceed he shouUl feel 
himself obliged to iuterpoSe, and the parties might 
apply to the court, if they were dissatisfied with his 
opinion. Ilis Lordship alluded to the case of Chorky 
and Bokot {a), lately decided, and mentioned the 
general opinion of the Profession, that the fees 
of Barristers and Physicians, were as a present . 
by the client, and not a payment or hire for their 
lobour. 


Upon this the parties agreed to settle the cause out 
of Court, but Garroxv, who held a brief for Mr. F/u- 
lipps, said that he had not been guilty of the negligence 
imputed to him, for that it never was intended that 
he should attend the cause, but the fee was given him 
as a compliment foi’ the trouble he had taken in the 
former stage of it. 


(o) 4 T. Rrp. 317. Vide Fell v. Brown, ante the cases citcJ in 
■the note on, that case, and 3 Bl. Com. 28, 9 - 

K 3 DUNLOP 
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Fnt/t'V, 

June 1st. 

j4l IVestmmsivr. 

If a man, not 
knowing the 
ate of a luire, 
but having a 
written pedigree 
winch he re- 
ceded with him, 
sell iiitn a'> a 
Iiorse of the age 
stated ill the 
pedigree, at the 
same time stat- 
ing he knoW" 
notiiMig ot him 
but w hat lie lias 
](‘arnt from the 
pcdiaree, hr is 
not liable to an 
aetioii when it 
appears that tl.c 
pedigree is 
false. 

[ * 124] 


DUNLOP V.4VAU&H. ' 


AssUMPSlTdh a promise that a horse bouglit 
by the l^laiiitifi’ of tlie Defendant was only 8 years 
oltl wlien in fact he was 14. 


The Defendant when he sold the horse shewed the 
Plaintiff a written pedigree, which he had received, 
with liiin from the person of whom he had bought 
him, and said that he sold the horse according to that 
* pedigree, knowing nothing of him further than he 
learnt therefrom, the mark being out of his mouth 
when he had bought him. The pedigree was clearly 
proved to be false, hut the. Defendant had no knoW' 
ledge of this when he sold the horse. 

[.and Kenvom was clearly of oj)iiiion that this was 
no warranty. 'J'hc Defendant related all he knew of 
the horse, and did not enter into any express under- 
taking that the horse was of the age stated in the 
<pe(ligrc’c, but .stated the contents of that, which the 
Plaintiff relied f)n. 

The Plaintiff was nonsuited, (a) 


Jcwdnine v. S/a(lt',K. B. 
Sittings uftci Tr. 37. 3. 

M*. S. I P.sp. Cos. 572 . C. an 
actioii'^was brought on the war- 
r^^ty of two pi^ liiues bought by 
the Plaintiff, which the Dcffitdaut 
had rcprt'vontcd as the works of 
Claude T.(*rraiiie and TenniiTs ; 
Lord Kvni/on held that the ac- 


tion was not maintainable un- 
less the Defendant knew that tbc 
pictures wore not the worksof thos^ 
masters, for by a r»^]>resentati6\i 
of a fiict like this, of which tbo 
Defendant could have no certain 
knowledge, lie inu:>t be under- 
stood as speaking to his belief 
onlv. 


CASS 
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CASS^nd Another v. CAMERON. 

T HIS was an action on the case against the shcrifl' 
for permitting one IVhiitaker, against whom 
the Plaintiff’ had sued out a latitat, to escape, and re- 
turning non est inventus. 

A doubt was at first entertained whether Whittaker 
could be a witness for the Plaintiff in this cause. Rut 
afterwards Lonl Kenyon said, that he saw no objection 
to his competency, for the tlebt would not be dis- 
charged by a verdict and judgment in this cause, but 
the witness would still remain liable to anaction at the 
suit of the Plaintiff. 

He was therefore examined, but not making out 
the case, the Plaintiff was nonsuited, (a) 

(a) ride Rex v. Warden of the Fleet, Sul, N. P. 67, 


* MEAD V, DAUBIGNY. 

/~1ASE for scandalous words. All the counts in 
the declaration stated the words to have been 
spoken in a colloquium with a lady of the name of 
Barnston, to whom the Plaintiff was about to be 
married, by reason whereof he lost his marriage, 
^c. 

K 4 


A roan wlio hai 
been arcstedit 
a good witnesi 
in an action 
against the sheriff 
for his escape. 
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H edngsdiiy^ 

June 6th. 

At Gwlilhall, 

In an action for 
words spoken im 
A, concerning 
the Plaintiff', 
evidence of 
words f not in 
themselves ac- 
tionable) suokeo 
to B. may oe 
rcccivc'd to shew 
the malice of 
the Defendant, 


After 
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After proving the words by Miss Barnston, the 
Plaintiff called another witness to prove that the De- 
fcmlant had, in a conversation with this witness, used 
other words. 

Garyozo, for the Defendant, objected to this evi- 
dence. He said it was not admissible in this action, 
for all the counts stating the slander to have been pub- 
lished to a particular person, it would be manifest in- 
justice to suffer the Plaintiff to give evidence of other 
conversations; for the Defendant; ^'orncs here to de- 
fend himself against words spoken to that person only, 
and had he been aware that other words were to be 
given in evidence, he might have come prepared to 
deny nr justify them. 

Erskiiie, for the Plaintiff, answered the objection by 
saying, that no words could be given in evidence 
^ which were themselves actionable, and that the rea- 
son of that tlistinctiou was, not beeaiise the Defendant 
might not be able to answer tlnmi as he otherwise 
'I w(Mild have done, but because the Plaintiff might not 
have damages for those words, and then bring another 
action, making those very words the foundation of it. 
'Ij^t the onl^s-^ intent in proving such words was to 
‘ the (//nmiis i.nd malice of the Defendant. 

( * 126 ] * Lord Kknyon'. In actions for words, I have al- 

, .-.ways understood that the I’laintiff may give evi- 
deffee of (tin/ words used by the Defendant, to .shew 
die spirit and temper by which he was actuated. 
I must own I do not remember any case exactly 
like the present, where all the counts stated con-, 
versations with one particular person, and eviilcnce 
is offered of words spoken to another person ; but I 
, think that I may receive it in this case, for the only 

use 
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use of it is to shew the state of the Defendant’s mind 
ujnl malice towards the Plaintiff. I must hoAvever 
request that no evidence may be offered of words, 
actionable in themselves, for I am cleatdy of opinion 
that such evidence is nor admissible. (<7). 

The Defendant called no witnesses, and the Plain- 
tiff had a verdict and JCSOO damages. 


(a) Sed Fide Charlton and Bait* 
n'f, antt\ 2‘J. and Lee v. /Juson, 
po.st, l6’6’. in bnlh which cases 
Lord Kenyon permitted other 
words anil libels, actionable in 
themsi l\es, to be givi run evidcnco 
to ;;hew tlio malice vi the DclViid- 


auls. And in Scott v. Lord and 
Lady Oxford, Harford Sinn. Ass. 
1808, hawrmccy J. in like man- 
ner, pcrmiited words, not laid in 
tlu* declaration, and wliicli were 
actionable, to Lk' given in evidence 
ina^i^ravatioJiuf ihc damiigcs. 



CASES IN K.B, 


AT,TIIE sm iNGS 

AT NISI PRIUS, 

AFTER TRINITY TERM. 

32 GEORGE HI, 1792- 


ROBSON V. HALL. 



HIS was an action of assumpsit on an agircmcnL 
\yhercby the Defandant “ betted tlie J’laintifl' 


7%.urs(inif, 

June £8tli. 

At Wesimimter, 

Oni#1lgcr lltft 
.4. will ’rot 
2 liorsfs 16 
jniU’s 111 two 1 , 

succc-iM- hours, ■“ £\5Q to .ilOO, that he did not find two ijeldimrs 

lie may trot ^ ^ or* 

»hrm in uny «« toHrot 31 niilcs ill two successive hours, carrvinjr the 

manner ’ J >n 

thinks and no one else,” It was aftei- 

by an intlorscnient on the agreeincnt, agreed 
“ that the bet should be doubled.” 

e declaration contained 1st, A count on a bet of 
to jCilOO. 2dly, On the first bet of ,£lo0 
td'jCiOO ; and lastly, a count on another bet of ,^,’150 
to £ 1 00. There was bi.t one stamp on the agreement, 
and the common breach for non-payment of the mo- 
ney was assigned on all the counts. 

The Plaintiff performed the trotting within two 
successive hours, but in the following manner, viz. 

he 
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ije trotted one horse IS mile.s, then trotted the other 
f 4 miles, turned back to the place where he left the [*128] 
first horse, and compleated the mutch by again 
mounting that horse, and trotting him 1.3.miles more. 

Min gay, for the Defendant, objected that the Plain- 
tiff had not performed the contract, That it ought to 
have been performed Iry trotting eaeh horse 16 miles, 
without stopping, which was the evident intention of 
the parties. 

Lord Kenyon over-ruled this objection, being of 
opinion, that the true construction of the agreement 
was that the Plaintiff might trot the two horses the 
distance, and in the time agreed upon, in any manner 
he thought proper. 

Alingui! then objected, that there .should luu’e been Tf two pfMons 

„ ' , /'ll atjrccmcni 

a 6.y. stamp on cacli agreement, for th.at thev w'cre in-ri.mjs.uy * 

aud Ihcii 

di.stinctand separate traiisaction.s. * by another a- 

* grrfinent, iu- 

tiorsalon tin. lir>t, (.on'..cnt that tiu* t-i't .sIioiiKl be doubled, ihere mu t b“ tno «>„ agreement 


Lord Kenvo.v was of this opinion, but said that as ?.^one^p 

^^•imirr nuy 

(aj Jji ^\a‘5 no wnlU’n note in tin* mar^4n v.as uioa a count 

,ulff ration of liu oiioiiial a«roi‘- rfStrainoil to ami W* 

nu'bt, which rcniruncd ;is if no a mcmoninduin v\;is ^ 

buli.sfq’JtMit a^rcenu nt iiad been insiTtcd in the policy, as 'r ^ 

iiKulc. So, in litnjhe v. Hrom- \iii. “It is hereby 
/f//, G :i 09 . \\licrc an uni- the interest in this policy of insnr-"" 
liire h. viiij/ made his a\\anl, al- anec shall bo on ship and j^oods 


tered the sum after the e.x pi ra- 
tion of the time for piihlishiniT it ; 


instead of ship and out-fit 
ginnlly derlarcd.” 'I’lie Co\ji^ ' 


the Court held that the alteration held that the original risk beifli; 
beluga ineie nullity, tlie award, s>o altered, the policy ceased lo be 

as at fir'll made, miglit bi’ (ui- a valid instrument, and that no 

.forced. Hut in French v. Patton^ action could be maintained upon 
9 Eaaty 3.51. the Defendant hav- it, either in its original or altered 
ing subscribed a policy of assur- form, until a new stamp was im- 
anee, which in ihe printed pair pressed upon it, 
was on ship and gO 0 dsy but hy ^ 


the 




Wlicrc monfy 
bettrd i*! i»uul 
into the hands 
of a itankrr, 
who givi's a a- 
ct ipt fo the pcr- 
Fono Ih'Uijh' a;* 
rocciv("d ol 
tlifin; ilic win- 
ner tuinioi a- 
co\ ei oil Die 
coinei' II louiit 
on a hut 

mii'jL -jlaU duit 
the i)u>iie\ w.u 
SO paidf and ti-at 
the i)e.eiuldi't 
refilled to per- 
mit him to rc- 
t:ej\ c It. 

t * V29 ] 


Jtr dull, 

Junp 39* h. 
Guiidka'U 

A book-keeper 
to a earner ta a 
good witness for 
him wi hunt a 
release* 


CASES AT NfSHPRIVS, 

there was a count on each agreement, the Plaintiff 
might recover one sum of 150 on the agreement 
which w.as stamped. 

When the cause had proceeded so far, it appeared 
that the money betted had been deposited in a bank- 
er’s handi at the ^pie the w'^ager Avas laid, and a re- 
ceipt harl been given to the Plaintiff and Defendant in 
their joint names. 

Oil an objection being made that the action should 
have been brought against the stake holder, 

* Lord Kenyon said, It should have been laid in the 
declaration and proved in evidence, that the money 
having been paid into the hands of the Banker, the 
Defendant refused to suffer the Plaintiff to rcccii e it 
from him. Tliey money was paid in on their .joint 
account, and one cannot get it from the. Banker with- 
out the consent of the other. If the Plaintiff' was to 
recover this money from the Defendant, he might 
never be able to get it out of the Banker's hands. («) 

The Plaintiff' was nonsuited. 


(a) Kerr v. Oslii» nr , «) Eaul, 37 (). 
accord. 'I’herc tlu; Court deter- 
nlned th.it tlic moiu'y iu litig:i(iun 
having been by mutual C'lnscnt 
paid over to a trustee, in trii.st for 
the paity entitled, it could only 


be sued for aJid lecoveied from 
the stake-holder by the p.iity <'ii- 
titled to it ; and not from the par- 
ty w lio was originally indebted 
although he agreed to waive all 
objections to form. 


SPENCER f. GOULDING and Another. 

^ I ■'HIS was an action against the Defendants as 
common carriers, for not safely carrying and 
conveying a parcel from Worcester to London. 


The 
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The .({uestion in the cause was, whether- the parcel 
was delivered according to- the direction or not. llie 
Plaintiff’s witness swore that it was directed to 

Richard Spencer to be left at the White Bear, Ric- 
'• cadil/p, till called for.” The Defendants called 
witnesses to prove that it was directed to “ Elizabeth 
“ Spencer to be left at the Blac%' Bear, JPtcadilly," 
and that it was accordingly left there. 

The first witness they called was their book-keeper 
itlVorcester, who was objected to as an interested 
v.'itncss ; and no release was produced. 

Lord Ki'nyox thought him a good witness, of ne- 
cessity, without any release ; and he was sworn and 
examined. 

* The cause being clearly with the Defendants, they, 
at the recommendation of Lord Kenyon, and in com- 
passion to the poverty of the Plaintiff, agreed to witli- 
draw a juror, («) 

{y) ITidc [Jilt. K. Vr. 289- I’itif-v’s L. Ev. 


.•'1' 


MARCH >0. WARD. 

Assumpsit on a promissory note ma<lc by th® 
Defendant and one Bonding, in the following words ; 
•viz. “ I promise to pity three months after date, to 
Wm. March, jCS 5s. for value received in fixtures. , 

“ Robert Bowling. 
“ Thomas Ward." 

It 



[ * I 'io 1 


SuivLrda^fy 

Juiu: 30th« 

At l^afmmier, 

A promiS'.ory 
note signed by ^ 
two per.funs, and 
beginning ** I 

andscM 

vrral. 

See Mansclv.'^ 
BmU 7 7: ; 
JR<p. ij'2. R3 to 
jotnt, and several 
premis'js. 



m 


It was objected that this promfesttrjt^ ifdttf^sir joint 
only, and not several. 

Lord Kenton. I think that this note, beginning 
in the singular number, is sevei al as well as joint, and 
that the present action may be maintained on' it. I 
remember a case tried before Mh Morcton at Chester 
exactly similar to the present, wherein I was counsel 
for the Defendant ; I persuaded the .Tudge that it was 
Vijoint note only, and the Plaintiff' was nonsuited («), 
but on an application being after »v:irds made to this 
Court, they were of contrary opinion, and a new 
trial was granted. The letter /. applies to each sc- 
t>era/ly. 

Verdict for tlie Plaintiff, 


(a) Wote. Tliis is now keW to be only tnattcr of ubatcrrfcnt, Couf 


I • »3i ] HARTLEY v. PEIIALL. 


Querc. WIk*- 
tbf f .1 covrnaiit 
the lejisec of 
aj'^kihlic fiouse 
ti«it he inti hts 
will btty 
all ihei bf'cj oi 
the PlainiifT'j is 
bthding on the 
asM'gnee. 

Ajnan is not 
^bilged Uj ac- 
cept a convey- 
ance when the 
title If cloubttal. 


was an action of assumpsit on an agrcc- 
ment to take a public house. 

At the time the parties were treating about the 
house, the Defendant’s appraiser was proceeding to 
examine the lease, when the Plaintiff' stopped him, 
and said he need riot trouble himself as the lease con- 
tained nothing but the usual and ordifaary covenants, 
anfl the house icus a free house. In consequence of 
this, the appraiser desisted from further examining the 

lease, 



t 

lea 49 e,»iKul,tbe,l)e&n!dant eQ|:ered into, the, agreement on 
which the action was brought. 

The Plaintiff was not the original lessee, hut the 
persons who had assigned the lease to him were brew- 
ers, and had procured a covenant to lie inserted in the 
assignment, tliat the Plaintiff', his^jxecutors, adjninis- 
strators and assignsy should deal With them and pur- 
chase at their brewery, all the beer, consumed in the 
house. No such coi enant was inserted in the original 
lease. 

Lord Kenyon said, he would not now determine, 
nor was it necessary to do so, whether this was a bin<l- 
nig covenant on the assignee. Uc thought it a tpies- 
♦ion of some nicety, but whether it was or not, he 
thought it equally a <lcfence to this action. When a 
man buys any commodity he expects to have a clear 
indisputable title, and not sucli a one as may be 
questionable, at least, in a court of law. No man is 
obliged to buy a law suit. 

Verdict for Defendant. 


♦ REX 1 -. II DEE and Others. 

... 

T his was an indictment on the Toleration Act, 
\ IV. ^ M. c. 18. for maliciously and coniemptu- 


Qusly disquieting and disturbing Protestant dissenters IXnfi^t 
in the exercise of their religious worship, ' ' urnofnecea- 

, , sary t . j roveth# 

The prayers wtre read in German, and the c6ngre- 
gation was composed of Lutherans, some of them 

i " tni Ming the con- 


natives 





i 

Tiatives pf Gey^attyy and tUe testJB*tgUthmen descend* 
ed from German parents. . 

The pro.secutor (who was preacher at thra meeting* 
house) proved that it was duiy registeredi. and he 
swore, that when the congregation W^ singing the 
hymns, the Defen^nts^^ forcibly entered tlw chapel, 
pulled the clerk out of the desk, ^'c. The record of 
the oaths wa^ produced, and all the formalities re* 
quired by the statute appeared to have been observed, 
except the declaration, which did not appear on the 
record. The prosecutor swore that he had taken all 
the oaths. 


Lord Kenvon said, it was matter of record, and 
therefore coidd not be proved by parol evidence' (<?), 
but that he did not think it necessary to prove the 
taking of .pny of the oaths. The preacher was liable 
to a penalty for not rloing so, but it did not disqualify 
him from acting. 


German Luther* 
ans arc within 
the protection of 
the Toleration 
Act. 

It is no defence 
to an indictment 
<m that act, that 
the Defendant 
entered the 
chapel for the 
purpose of as- 
ffrting his ri|;ht 
the clerk’s 
IMding desk. 

[ • 133 ) 


The proM’cutoi s case being closed, P'lggot, for tlie 
Defendants, stated tlieir ca^e, which he said was as fol- 
lows, tiz. That two of the Defendants were elders 
of the chapel, and that the tliird had, till the day on 
which the fact complained of was committed, been, 
* and acted as clerk thereof. That on that day, the 
ptSiclicr having appointed another clerk, he with se- 
vem.pther persons, entered the chapel through the 
pyeacMi’s house,, before the public door was opened, 
^d the new ' appointed clerk seated lumself in the 
desk, the others also seating themselves , iti> different 
pews. That then they began the ceremony, and when 
^ey had proceeded through some part of it, they 
opened the pubHp doors, on which the Defendants 


(o) Salk. 28 1 . 


entered 
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entered; ai»d reque^l the clerk to Jeave the desk, 
and the others to leave their )x*\vs; >vhichthcy refusing, 
the Dciendaiits pulled them out by force. 

He contended that tlic Defendants were entitled to 
an acquittal two grounds, first, That this was 
not a 'ineeting-'house witliin the act of parlianicnf. 
Secondly, That the tacts of tljis ease did not (“onstitiitc 
that offence, 'Which it was tlie object of the statute to 
prevent. 

As to tlic first. Before the Act of Toleration llu'ic 
were many acts of Parliament, all wdiicli meant to 
destroy conventicles contrary to the established church, 
'fhese were all virtually repealed by the 1st of TF. 

M. W'hich act could only have in \ ie\v the persons 
liable to punishment under the previous acts of par- 
liament. By the 22 C 2. c. 1. it was enacted, “ that 
’• if any person of the age of 16 or upwards, iehig a 
“ subject of this Realm, shall be present at any 
assembly, eonvcntiele or meeting, under colour or 
pretence of any exercise of religion, it shall 
be law'ful for any justice of the peace to make a re- 
cord of the offence, and to impose the penalty therein 
mentioned. These persons were not suhjects of this 
* realm ; and therefore arc not within the act of par- 
liament. 

As to the second objection. Tliis is a place of w'or- 
ship for Forcipiers in a foreign language. The De- 
fendants claim a right in it, which they complain has 
been invaded, and they come to prosecute their- 
claim. They do not therefore come in the language 
of the act, maliciotisly or contemptuously. The per- 
sons whom tlie statute meant to punish, were those, 

L -who 
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>vfho violently oppi^se a form of worsliip aot suiUble 
to their own ideas. 

Lord Ken VON. As to the first objection generally 
said, he would save the ])oint for the. opinion of the 
Court if the Defendants wished he should do so, but 
that lie had no doubt in his own mind, and was 
clearly of ojiinion that tliis was a meeting-house 
within the act of parliament. Tlie facts stated by 
way of defence could be no answ'er to this prosecu- 
tion. Whether the prosecutor and his party were 
right or n rong could not be considered on tliis trial. 
The conduct of the Defendants was highly indecorous 
and improper. If they had a legal right they might 
obtain redress in a Court of justice. Instances might 
be put where it w'ould be considered extremely indc' 
cent for a man to exert such a right. In the Church 
of Eugland a parson might be instituted and inducted 
tQ a living, but for w'ant of a jiropcr presentation he 
might not liavc a legal title. Should it be said that 
another clergynnan having a better title, might enter 
into a.plaec which mankind hoUl sacred and numujorti 
pull him from the pulpit.^ No,, if he has the right hi.', 
patron may bring a quart impedit or quart incumbra- 
I * 1.;:. 1 >vit, * wliich-cver is suitable to his ease. So here the 
Defendant.s might haie applied to this Court for a 
mandamu:'', or to the Court of Chancery as the ca.se 
might tequire. 

The Defendants’ comiscl also olijcctcd that by the 
18th see. of the act the indictment' should have been 
tried at the sessions. In the present case the indict- 
m^t had been there Ibiiiid, hut removed by the pro- 
secutor : it #as agreed that tliis point should also be 
saved for tlie opinion of the Court ; subject to which 
the Defendants were convicted. 


Note, 
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Note. On this last question, the* Court in Hilartf 
Term, 34 Geo 3. gave jungmcnt tor tlie persecutor. 
See 5 Term Rep. 542. 


FISH r. SCOTT. 


Ocfeiulant had indicted the riaiutiff for an 

and B. return 


1 


assault, on which indictment the Plaintiff had 


been found not guilty, and this action was Inought for 
a malicious prosecution of the indictment. 

Erskine, for the Plaintiff, stated that the Defendant 

V , 

first assaulted the Plaiiitifr. and the Plaintiff’ has iiit^- re- 
turned the blow", tlie parties by agreeineut went to 
an adjoining field, where tlicy settled tlieir (juanel 
by a regular boxing match. Not\vith.-»taiuling this 
the Defendant indicted the Plaintiff, 


vhuh /. indict r 
Tf lot in assdulf , 
t!i' Imic l.n I of 
A. liaviR^sIruclc 
tiu' fust Idow JS 
not '.udi' lent U> 
Mijipoif .III :ic- 
iloii lor .1 mail- 


Upon which opening Lord Kenyon stopped the 
cause, saying it was not enough to support this ac- 
tion, that the party indicted was justilied in returning 
the blow that he had received, or that the other had 
* been guilty of the first assault There must be some- [ mis'll • 
thing more. Though the Plaintiff was justified in 
defending himself from the Defendant’s assault, ,i]t 
was still an assault, and there was probable cause for 
the prosecution. Besides, both parties Jicre joined in 
a deliberate breach of the peace by retiring into the 
field and fighting. -ly 

The Plaintiff was nonsuited without examining a 
witness. 
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CASES AT NISI. J^RIUS, 


Sntiirthyy 
July 7th. 


LAW'llANCE and Others t'. DIXON. 


The Vice* l)r>oki 
arr adniissihlf 
pvidenre on a 
q'lC'tionof pivii- 

grcc. 


T ins issue was directed by the Court of Clian- 
cery, to try whctlicr the PlaintitFs were ncpliews 
and nieces of Elizabeth Hall, deceased. 


The only disputctl fact in tlic cause as the family 
of Elizabeth Hall. On the pai i of the Plaintilfs, it 
was contended that her maiden name \>'as L(iiCrattc(\ 
and that she was sister to the father of tlio Plaintiffs. 
The Defendants on the other hand cojrteiidcd that 
, she was descended from a family of the name of 
irright: 

Amongst other evidence the Plaintiff’s produced (by 
a witness who said he had purchased tliein) the Elect 
books, wherein the marriage of Darnel Hall and Eli- 
zabeth Larcrance was entered to have been celebrated 
on tJie rtli of uUay, 1737. 

Lord Kkvyox said, 'he received this evidence with 
srreat doubt. There "was a tradition in If 'cstviiiixter- 
hall, that wlien the books of the Elect were produced 
[ • 137 ] before Lord llarihcicke, he would not receive them 
in evidence, but cut them to pieces in court. After 
so great an authority had declared against them his 
Lordship said, he could not receive them without 
.some hesitation, but that he was inclined to think 
that, in a pedigree cati.se, they were admissible, though 
by no means such evidence as ought to be favoura- 
bly received («). ' 

(a) Vide Rrcd v. Passer aiid Others, post, 231. See also Peake's 
Xaw EvL [87.] 8<). 


After 
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After much evidence h^d been giv*en, it plainly ap- 
peared that Elizabeth Hall \vas.si.ster to the Plaintiff's 
father, that in the early part of her life she went to live 
with a gentleman of the name of f-Frigltt, assumed 
his name, and passed in the world and amongst his re- 
lations as his niece; in con serpen ee of M'hich, she after 
his death received a distributive share of liis personal 
estate. At her death she dispo.sc<l of her fortune by 
will, giving *£’1000 to the Plaintiffs, and after giving 
other legacies, appointed the Defemlant her executor. 
'J'he Plaintiffs liad filed a bill in the Court of CJian- 
ccry for the surplus of the personal estate, as being het 
next of Kin, and in coiiseviucncc of the doubts occa- 
sioned by her having passed as the niece of f Fright, 
the present issue was directed. 

The Jury found for the Plaintiff. 

When the cause w^as over. Lord Kenyon said, he was 
extremely clear that the Court of (’hanccry wouhl or- 
der the Dct'cndant (who was the next of kin to JFright 
the intestate) to retain to the full amount of the mo- 
ney which he had been defrauded of by this impos- 
ture of the testatrix. («). 

(«) Vide the Doctrine of Election, 1 Broun, C. Cam 587. 



* REX w. PEPyS, Esq. [.i 3 S] 

Taestlaift 

T his was an indictment for perjury, said to . 

* ^ It is no objection 

have been committed in an answer to an tothecompe- 

s?, tency oi a wit- 

amended bill in the Court of Chsmeery. The bill 

perjury commit* 

ted in an answer in Cl ancery, that in his answer to a crobS bill filed by the Defendant he liai sworn the faci 
wliich he is to prove on tliciudivUnciU. 


was 



1$8 CASES AT NISf- IJlms, ' 

filed hy one and his wife against 

Ihc Defendant and his wife, for the purposis of re- 
deeming some mortgaged premisses, the equity of re- 
(leinption whereof had been assigned by JToAw Hill to 
JFrancis Hopping, late husband to the Plaintiff ^7i- 
zabeth Knight, aiul by hipi tlevised to her. 


If in .iiisnn lo 
» l)iil fled it} .i 
tor rvdcinptK 
of land' asbig 
to luiii bv W. 


The bill stated the mortgage of the premisses in 
(|ucstion to one Thomas Triqtiet for «£600, and a sub- 
sequent rfibi tgagc of other jncniisses for X.500 and 


<£^200, for all which sums /////gave hif: bond, that Hill 
ES ilHlis assigned to Hopping as above-mentioned, and that 
thcr bond <1* 'Triquet by his will bc(jueathed the mortgaged pre- 
L ittortgas'e (<I^ misses to the Defendant, and his wife who was Tri- 

Ihib is a material 

lati on wiiuii queVs daughter. (/»). 

perjury may be ■* * 

ab.blgncd. 


((/) Fiik Ambler^ leasehold hoiisis in Surrey, for 

(b) 1 ho.ve been inlonncd by the respective bums of cf360 and 
the gentlemen who acted as soli- £2^0, making together *£(700, 
citors for the Dcfemlants, Messrs, and gave another bond to Trhpu't 
D(;Wc and that thei-c is a for the same. Hill in the same 

little inaccuracy in tlie Statement assigned to I: rands Hopping 

of the facts of this case, which I the equity of redemption, of the 
take thisoppoi lunity of coirecting. inortgaged premisses, and Hopping 
'riie sta lenient comiuiinicated by covenanted with Hill to pay off 
them to me is as follows:— -/////, the whole of the principal money 
in Aug. 1777, made a mortgap.e by and interest. After Hopphtg's 
two several deeds of equal date of death his widow, the prosecutrix^ 
certain leasehold houses in Lon. assigned the insuilicicnt estate to 
don, to Triquet^ for securing there- Dunning who was insolvent. The 
spe'etive sums of and .£200, Plaintilis liled their bill for a re- 
and at tlie same time executed two demption of the premisses in Sur- 
several bonds, by way of further rey. The Defendants by their 
security. In Nov. 17/7, Hill, answer insi.sted that the houses in 
by two other deeds of equal date, London were an insufficient secu- 
iriortgaged to ^ncpict several rity, and that the Plaintiffs must 

redeem 
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H’he answer stated that the assigi^icnt from Hill to 
Hopping was made witlioiit the privity or consent of 
the Defendant, and that he knew nothing of that 
transaction. Upon this answer the bill was dismissed, 
and on it the present prosecution was founded. 

The Defendant had also filed a bill against Knight 
and his wife to foreclose the equity of redemption, in 
the answer to which the wife had sworn that the I)c- • 
fendant did consent to, and was acquainted with the 
assignment of the equity of redemption to Hopping. 

FAiiabeth Knight was called as a witness for the 
prosecution. 

*Erski}ic objected to her on account of interest. If [ I3i) ] 
it was a material fact in the Court of Chancery whe- 
ther the Defendant was privy to the assignment or 
not, she ought not to be permitted to give evidence 
in this cause, for she having sworn directly contrary 
in her answer, will he.intitlcd to dismiss the De- 
fendant's cross bill if she succeeds in tins eaude, and 
convicts him of tlm perjury imputed to him ; so 
that ill this respect she lias a direct interest in the 
event of the cause. Hut he contended that this fact 
on which the pcijury was assigned was not a material 
fact, and said he was informed the Chancellor had so 
decided when he dismissed the prosecutor’s bill, for 
whether the Defendant consented to the assignment 
or not, he had still a right to retain the premisses till 
all the money due on the bond, as well that for which 


redeem both estates or neither ; 
and that the Lomion estate was 
assigned to Dunning witlionl his 
knowledge. Upon this tlic Plain- 
titi's amended tlieir bill, cJiujLing 


the Defendant with notice of the 
assignment to Dunning, and upon 
the denial of this notice it tvas 
that the perjury was assigned. 

theid 
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iiiest premisses \^ere mortgaged, as that for which the 
other mortgage was made, was paitl. The Defend- 
ant could not be deprived of tins right unless he tbr- 
nially renounced it by deed. , 

Lord Ken' VON. I think tliere can be no objection 
to this woman’s testimony : her own answer will be 
no evidence for her in the Court of Chancery, other 
■ evidence must be adduced betbre she can prove her 
* -ca-sc there, ^o that she has up immediate interest. The 
fact on which the perjury is assigned is a material fact ; 
mere knowledge has often been helil sutficient to bind 
in equity, and the consent need not be by deed. 
There is one case («) in the books which was thought 
t * 140 ] * peculiarly hard at the time, where a son was held to 
be affected with notice, by only attesting the execution 
of some deeds by his father. Which-cver way it is 
taken, I think this woman is a good witness. 

She was examined, but the Defendant was acquit- 
ted without calling a witness, the prosecution appear- 
ing in a very odious light to both Court and Jury. 


(a) See 1 ^ez. 96- 
catta iV a I' v. Mur^rairoj/d, 1 P, 
IV. 393 . But in tlic rasi* of 
Bcckct V. Cordky^ (Bro. VJm. 
Rep.) 363, Lord T/iurha^ thought 
the ca>c of Moaifta and Murga-^ 
iroyd wciit too far in imputing 
notice to the llrst mortgagee 


upon the mcie circumstance of 
iiis being :i wiliioss to the second 
mortgage, since it is in common 
practice for persons to attest the 
execution of deeds without bt'ing 
made ricc|uainted with their con- 
tents. 


LAROCHE, 
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LAROCHE, Bart, and Others v. WAKEMAN, Esq. 
and Another. 

T rover for a vessel or trow, called the Ejt- If an uccKrtifi- 
periment, and her tackle, <l§’c. wlrich the Defend- carry oo tiaJe 
i\nt frakeman as Sheriff, and the other Defifndantas to^i.iieiiai a 
Plaintiff, in an action against one Smith, had seized aUpcrwruSit 
under 9, fieri facias in that action. 

Before the seizure Smith had, by a bill of sale, as- 
signed the vessel in question to the Plaintiffs in trust 
I'or one Walker, Avho had paid a valuable consideration 
fo)- it. At the tihie of this assignment Smith was an 
iincertificated bankrupt, but had the possession of the 
vessel, and carried on trade on his own account, and 
witliout ajiy molestation by his assignees. 

* Mingay, for tlie Defendant, objected that this ves- [ * n,j j 
.sel was the property of the assignees, and therefore 
that Smith could give the Plaiutift's no title. 

Ijonl Kewo.v. If tlie assigjiees of Smith take any 
steps to disafilrm his title, they may do so (a), but if 

{a) Eians iS- aV v. Mann^ perty in them as enabled him to 
Cowp^ 570 . Vide Chippendale transact business^ and sell to a 
'i'umlinson, 1 Co, Bank, bond Jdc juirchascr.’' See aisp 

In AMcy v. Kell^ 2 Htra, J 207 . fVebb v. ib.r, ^ T. Rep, 351, 

I lie Court held “ that though FowUr v. Duuny 1 Bos. and PuL 
under .5 6'co. ‘2. c. 30. the future 44. where the Couit held that 
effects of a bankrupt against whom the bankrupt himself might main- 
two commissions had issued, were tain trover, and confirmed this 
liable to bo seized for the beheiit case of Laroche 'f! Wakeman , — 
of his creditors, yet the bankrupt But in Kitchen v. Bartsch, 7 East 
had in the mean time such a pro- 33. it was dctei mined, that to an 

action 



141, CASfcS ATz-NISI «iHUS, , 

they do not, he . being the ostensible owner may con- 
vey a title to the Plaintifls, subject to be disaffirmed 
by them, but it is not competent to third persons to 
make this objection, i think 1 rcmcmbc*r a case of 
this kind. 

It appeared that the vessel was at the time of the 
nccdiwtt^' le- - sale lying in the Thames at Abingdon, that she \\ ns 
jisttru. , xvcBt from London to Droitmich, ^c- but 

it did nofeappeai* that she had ever been at sea, thou 5 >li 
she Avas frequently in tlic Severn where salt water 
came. 

Upon this, Mingay objected that the bill of sale 
should have been registered pursuant to Lord Han: />>"'> 
bury's act (i). 

Lord Kenyo!^. These are vessels for inland navi- 
gation only, and are not within the intent and mean- 
ing of my I/nd IJawkesbury's act, which was made 
for a very different purpose. 

Both these objections being o\'cr-rulcd, the particN 
agreed to refer the qrrantuin of damages to Mr. 
Lowten. 


ac’tion of assuwpslf, at tlic suit of 
the l»iuikru|jt on n promissory 
note for money lent by him, the 
Defeiitittiit mi^ht [)Icad that he 
had not obtained bis cortilicate, 
a^d that the assig7iees required the 
Defendant to pay the money to 
them ; and that a Kcjdication, say- 
in" the cause of action occurred 


alioj the. bankruptcy, and that 
the Defendar-l trear(‘d with ilio 
bankrupt as ; person rapabn^ 
receiving ciedit, was no answer 
to tlie ])lea. 

(h) 26 Geo, 3. 6(1. Vide 

Rollatoitc and Others v. llihlyert 
and Others, 3 Term Rep, 406^ 


BALCETTI 
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BALCETTI V. SERANI and Appther. 

|N this action, which was brought by the PlaintHF 
as indorsee against the Defendants as acceptors of a 
bill of exchange, the Defendants attempted to prove 
fhat the acceptance was a forgery of Laiilla the 
(i rawer, who had been clerk to the Defendants. 

Several witnesses were called, who swore that they 
did not believe the acceptance to be the hand-writing 
(tf cither of the Defendants, and pointed out the dif- 
fi'i once between this and other acceptances of the De- 
d'nr'auts. To corroborate this testimony, the Defend- 
Mir's counsel called a witness to prove that Latilla had 
fijrgcd the Dflcridarits’ name to another acceptance, 
,iiu! harl abscoiulcd to avoid the consequence of pro- 
bcciition fortltai olleuce. 


AiL GmldhalL 

In an action 
against the ac* 
ccptoi of a bin 
of exchange 
who defends 
himself on the 
ground of hii 
arceptunce being 
forged by A, 
evidence that 
forged his 
acceptaore to 
anoUierbdl and 
absconded on 
that account is, 
not admissible. 


*lh- Plaintiff’s counsel objected to this evidence 
!:ein!?TCC< i\' d 

Erskhie itnd Carr'ow, for the Defendants, contended 
it .'tdrnissible. Though not of itself evidence, 
yet 'oupb d witfi the evidence before given, it tended 
to siittH that. tile probability of ti’uth was in favour of 
those tvitnesses who had sworn they did not believe 
tlie acceptance to be the Defendant’s hand-writing, 
and much fortified, their testimony. Garrotv men- 
tioned the case of one L<;anbe^ who was tried in Swre^ 
for forgery. The olfeuce charged upon him waft, 
forging a nptp. The note in qnpstion, waR 

found to have bee^ traced with a camel-hair pencil, 
and. amppgst other evidence to fix the offence uport 

the 
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,A 

rcr wlir> rfis- 
rbarges a De- 
fendant iMi pa\- 
rnent ol' the 
>um iworn to, 
and ii ait('rw.trd.-> 
obligcr) to p.iv 
the roKidue oi 
the delM, may 
lecovcr it from 
the Detendant 
as money paid to 
Ills use. 
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the Defendant, tlrawings by him in India ink of the 
Britannia ^c. of a ’bank note were produced. This 
they contended was similar to the present case. 

BoLLERi J. (who to-day sat for Lord Kenyon) said 
he thoiiglit the case cited was not in point ; there the 
charge A\'as against tlic person in whose custody the 
papers were found; and they wcit: connected with 
the partioular fact with which the prisoner was 
charged.':,' But in this case the Plaintiff is an innocent 
indorsee, and the evidence offered only goes to affect 
the general character of LatiUay but docs not touch 
this particu.lar bill. 

The Plaintiff recovered a verdict («). 


. (r/) Fide Graft v. Lord Brov.iiloxv' Bertie^ Peake’s Evid. [ 103 ] 105 . 
Xotp (r). 


CORDRON v. Lord MASSKRliNL. 


Assumpsit for money paid, laid out and 
expended. The Plaintiff being a sheriff's ofiicer 
had awested the Defendant on a writ agujust liini. 
The wit was indorsed for bail for .;C306. 1 Is', (the sum 
for which the bond was given), and on the Defend- 
ant paying the Plaintiff this money and the costs, he 
discharged him. The sheriff was afterwards called 
i^n to return the writ, and the Plaintiff in the origi- 
nif action insisting on being paid hfs interest, the pre- 
sfefitPlaintiff paid that money to prevent a§ attach- 
ment 
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incnt being sued out a^iin.st the shcvift’. Tl»c pjtescnt 
ufiion was broi^glit to recover this monc}'. 

The Defendants counsel contended that this action 
could not be maintained, ist. They said that this 
♦payment was merely voluntiuy. The Plaintitt' had [ jw ] 
not been compelled to pay it, nor could he, for he 
was not liable to more than the. sum sworn to, 2tlly, 

I'hat this was within the rule laid down in Kjflcs and 
Faikncy (a), for the Plaintift’ hud no authority to di.s- 

{a) Eyles K viKvr.Y, X. R. toniarUs brought un action in 
raster Torm, Ct o, 3. the Common Ploas agaimst the 

Plaintiff for an escapo, and re- 

The Defendant being a pn- covered a verdict and ^£300 da- 
M)ner in the custody ot till' Plfisii- n^nges, to recover which money 
till (who was waiilen ut the present action was brought 

Meet prison) on procO‘'S paid, laid out and 

yt the suit of oiui Ilollfi/id, a writ- eNpeiided to the use of the De- 
(eji authority came from Holhind fendant. 

to th(‘ Plaintilf to diseliari^r the The cauH* was tried heforc 
Defendant out of iiis custody, \m'i\ Kenyan^ \i\.jrestmiiis(ct\, \u\A 
hut ^}oU<^l^y the Plaintiirs de- his Lordship being of opinion 
puty, having doubts as to the that the PluintliV had been guilty 
MUhenticity of the discharge, ot a hp^ach of his duty in jkt- 
applied to Holhind to know milting this Defenclani to escapp, 
whether it was Id-? hamt-writ- and theiefore ought not to ho 
uig. Holland coufe.ssed that he ])ermitted to come as a IMainrilf 
ha<l signed the paper, hut said into a court of ju.sticc, ordered 
that he had hecu imposed on him to be c.illcd. 
l>y the Doleiulant, and therefore a former day Ilfdoryd had 

couuterinaiidcd the autiiofity. moved for a j^ew fiial, and ob- 
The Defendant insisted that the taiiiod a rule to shew cause, 
authority to discharge him was which rule coming on, Law and 
irrevocable, and threatened MuL ffoiraifd contended that this wa** 
laij with an action if he detained not a voluntary but a 
him ; and Malloy thinking that escape. Tiiey ^dted Moore, . 

Holland could not revoke his to shtw the diirercnce betwecii^a 
c'rder, discharged the Defendant voluntary and a ne^li^nt escape, 
out of his custody. . Holland af- ‘ atid contended that though the 

Pluiu tin's 
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cfisfgt the Defendant without the consent of the 
Plaintiff in the former action, or His attorney. 


Plaintiff's igilorancc of the law 
v^as no ans^^er to Holland*^ ac- 
tion, yet it shewed that he did 
not suffer the pcfeiulant to 
escape from a corrupt motive, 
abd therefore he ought to reco- 
ver in the. present action. In 
the case of The Sheriff's of Nor* 
mch V. Bradshaw, Cro. Eliz. 53. 
and Godh. 125. the Court held 
that a sheriff from whom a pri- 
soner had' escaped, ini^ht main- 
tain an action immediately after 
the escape, though no action had 
been bi ought against him. — 
I'hough Holland had not, yet he 
probably might have recovered 
the whole ot liis debt against 
theprcscut rlainiiff. 'bins would 
have ijecn a discharge of the 
Defendant for the whole debt, 
and the present veidiet is a di.s- 
charge‘^/b ianio. In a case which 
atos'e' some' years since, the Court 
held that the recovery of a pe- 
nalty against a servant, was a b.u 
to any action aga^n^t the person' 
W'ho seduced, him' fioin his mas- 
ter’s service. Sec Bird v. Bcm^ 
dall, 3 Burr. 1345. ^ So it lias 
bteen held that if an action is 
brought to recover treble da- 
mages for not setting out tithes, 
the Plaintiff canrtol afterwards 
bHiig an action to recover the 
tithes, Sir Richard Champernon 
Hill, Telv. 63. Had the 
Plaintiff voluntarily pemittei 


the Defendant to escape, on a 
promise to pay him a sum of 
money, or to indemnify him, it 
would have been a very diller* 
ent case, for the Plaintiff would 
have been guilty of a gro'-s vio, 
lation of,- his duty. But oven 
supposing this to have been what 
the calls a voluntary escape, 
still they rontended that the 
Plaintiff might recover this nu'- 
ney. In a case of Morris and 
Bulkley, tried before Mr. J. Yates, 
at Worcester Lent Assizes, 
that Judge held that if a sheril) 
voluntarily permitted a prisoner 
to esciipe, he might recover the 
money which he was obliged, to 
pay, in an action against the pri- 
soner fur money paid to his use, 
and Mr. J. Gould w'as of the 
same opinion. 

Ershive, for the Dofondaiif, 
shewed cause against the rule, 
lle^ obser ved that to mak(‘ an 
escape voluntarily it was not ne- 
ces.sary that the gaoler should 
have a corrupt intention, if it 
was by bis consent, it was suffici- 
ent. No escape could be called 
merely negligent, unless effected 
by tlic pure act of the prisonei, 
without the knowledge, and 
against the consent of the gaoler. 
Ex dold malo non dritur actio. He 
was proceeding, when iie was stop- 
ped the Court, Who,, said “ the 
rule must be dischargers.*' 

In 
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BuLj.Ea,J. This is. 4 iot. a voluntary payment, th® 
plaintiff wtmld haw been obhafctl- to pay the whok 
sum tluc, by law, for though bail above cannot be 
^cliarged with more than tire sum sworn to, yet it is [* 146] 
not so with the sherilf or the Defendant, against 
whom the Plaintiff may recover the whole of his 
debt (h). To bring this within the cas6 of Ei/lcs and 
Va'tkney, the Defendant should shew some improper 
conduct in the Plaijitifl', and then I admit the rule that* 
a Plaintiff must draw his justice from pure fountains 
would apply : but if 1 were to determine that the 
Plaintiff’ had done wrong' in thi.s- case, I must say tliat 
a sliei ifT s officer could not in any ca.se receive the debt' 
and costs and discharge the Defendant, which might 
be attended with very mischievous consequences to 
Defendants. 

Verdict for the Plaintiff, (c). 


In Pitcher v. Bailey, 8 P>ast, 
171. I'fic Court, on ilie nurlio- 
iiry ol this caso ot /yy/rv /fl//’- 
■nvyt doiermiiu'd that a shiTiH’s 
oHicer who permiltod tin' Uofpiid- 
aiit to tj;o at lar^e on his burr- pro- 
mise to pay the debt to the cn*,- 
iljtvf, iti consequence* of whiclr^ 


he (tin* ofdcer) was obliged t6- 
pay, could not recover it from 
the oiiginiil l)efi'ndant, 

(ft) Gflftc/ Pcrcliiird, AMtr\ 
5Q‘2. Vmvhh v. MucUntosh^ 1 
//. Bhc, 233 . 

(c; Vide liogers v Pu t ;t/ , 1 7 \ 
liep. 41 S. 


GIIELLIER r. NEALE and Otlier.s. 

At ii uidhalU 

Assumpsit for goods soUl and delivered, if 'he Defend- 

^ ant’s hand-writ 

The goods were sold to William Neale the first iugioadecd i* 

« proved, the Jur 

Defendant, and Redhead, in whose names the business 

was 
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was carried on, but the Plaintjflf discovering that the 
other Defendants were dormant partners, brought this 
action uofuinst nil. 

£ * 147 ] * To prove a partnership deed, the Plaintiff’s coun- 

sel called the subscribing witness, who said she did not 
sec the deed executed, but that IFilliam Neale brought 
it to her, and desired -her to put her name thereto as 
a subscribing witness, which she did, none of the other 
Defendants being present. The Plaintiff’s counsel 
then offci'ed to call witnesses to prove the hand-writing 
of the other Defcmlants, w'hich the Defendant’s conn 
sel objected to; contending that as it was a dcc«l uii- 
<lcr seal, bare proof of the hand-writing w'as not suf- 
ficient, but scaling and delivery must be proved. 

I^rd Kkn'yon. The subscribing witness not hav- 
ing seen the deed executed, it is the same as if there 
was no witness at all ; and in that ease the hand-writ- 
ing may be proved by another witness. As to tlie 
objection that the scaling and deli\'cry ought to be 
proved, T am clearly of opinion, that if the signature 
is proved to be the Defendant’s hand-writing, m’c 
ought to presume that it was sealed and deliver- 
ed. (a). 

The Plaintiff then proved the hand-writing and 
obtained a verdict. 

Mr. Bedrcrojty one of the Plaintiff’s counsel, said 
it was a point which had been frequently mlcd. 


(<*) Vide DovgL 20&. Fasset and Another v. Broun, ante 23. acw 
BkU. N. P. 2 j4, contra. See the cases collected, Peake’s Ijiu Evtth. 
[ 98 ] 100 . 


SMITH 
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SMITH ». Tlie Company of ARMOURERS and 

BRAZIERS of the City of London. " ' 

j 4 MdJidamus had issued to the Defendants, com- 
inandiuff them to admit Etkvard Smith, the Plaintiff, •* ‘''■“f ‘‘"k 

o ’ ' and m.iiiai;er to 

a freeman of the company of Armourers and Braajers. Jea”, 
To this mandamus the Defendants jeturned, tliat )t inprpu- 

!•, with n 

the said Ldward Smith was*not duly qualified to be tho5/:Aia 

V * t!u' gh he w jn 

admitted a fr(’Cinan, not having served an apprentice- 
ship according to the stat. of Elizabeth. The 
I’laintitr pleaded to this return and joined issue 
thereon. 


Itapfieared, that the Plaintiff liad nev^er been bound 
jpprcuticc, nor even worked at the trade. lie in the 
year 177-5, went to live witli Messrs. Thoyies 8^ Co. 
who were very large foundcis in tlic city, as cleik and 
packing porter, he continued u ith them f»)r 15 years 
during the greatest jjart of ■^hich time he conducted 
the whole of their e.^tensive works, received all the 
ordeis, gave directions to the workmen, ^'C. htl^ 
never was engaged in the manual labour of the 
business. All the witndtees said he knew how to 
conduct the business as well as any master in Londdn, 
but that he did not know hoW to manufacture the com- 

t 

modity by his own personal labour. During some 
part of the time h^ was with Messrs. Thoytes ^ Co. 
he was under articles of agreement, but such articles 
were never for a longer term than S years, at the end ^ 
of which time they were renewed. 

It was objected by the Defendant's counsel, that this 

M was 



was not a suftlciqnt ap])rqnticesUip to, entitle, tlie Plain^ 

[ *■ 1 k 9 ] * tiff, 1^ the general law* ol’ the, land, or the customs 
of the city, even to exercise, his trade; and there- 
fore tl&.t l#could not be admitted of the company. 

Lord Kenyon. ! am of opinion,*‘that there has 
been a sufficient apprenticeship within the stat. qf the 
5th of Etiz. to^ntitle this person to exercise his trade. 
When that act was made, those who framed it might 
fmd'^it beneficial, but the ink \yith which it was 
written was scarce dry, , ere the inconvenience of it 
was perceived; and Judges falhiig in with the senti- 
ments of policy entertained by others, have lent theii 
assistance to repeal this law as much as it was in their 
power. .Very^soon after this statute was made, tlie 
Duke of pcnsccutions in the Netherlands, under 

that monster Philip the Second, brought ovlt an im- 
mense source of industry to this country; all the ma- 
nufacturers being driven from their own. Then the 
inexpedience of this statute was sufficiently felt, and 
so strictl^' has it f>cen e.onstmed, that it has even been 
determined that a man carrying on one business foj 
seven years withotit any effective proserution, has 
s'ibrved a suffitdent apprentleeship to enable him to 
cany on, not only that one trade (a) but any other 
There is no particular custd|i stated in this case, so 
th^ it must entirely rest On the statute ; and I am 
clearly of opinion he is nOt within it. The reason foi 
making it was,' that bad commodities might not be 
iipre£^ abroad ; but natural reason tells us, that if the 
manufacture is nov good, there is ho danger of its 

' . («) If alttr qui tan. v. HuUon, 1 Black. 233. > Frdich qm iam 

a iVik. l(S,8. Hegin(i;gi^a^x^ ,H>eon,$, 

having 
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having a favoiirabie recep^u in the world, or an- 
swering the ti^esman’s purpose. 

Verdict for the Plaintiff, (a) 

(a) Carth, 1&3. ^hoxoi A wife who has assisted her hufihand 
seven ycais may carry on trade. And Pmh v. Johimiiy IJi), 1 Ann, 
cited B, N. P. 193. 


*CATLEY and Another v. WINTRINGHAM. 

Assumpsit against the Defendant, as master 
of the ship Betsey, for not safely conveying a quan- 
tity of tallow from St. Petersburgh to London, and 
delivering it to the Plaintiffs there. 

The Plaintiffs were consignees of the flallow in 
question ; and the ship having arrived in xS.)mT}umes, 
they scat a lighter to fetch the tallow from her. The 
lighter came on the Saturday, but the lighterman was 
then told, by the people on board the ship, that the 
tallow could not be put on board till the Monday fol- 
lowing, at which tunc tl^ desired him to call for it. 
lie left the lighter lashed to the ship and went again 
on the Monday, but not ahpv? half fjie tallow being 
put on board, he again left the liglfter. In tlie fol- 
lowing night the lighter was cut from the ship and 
part of the tallow, to the value of ,£*82, stolen there- 
out. 

The Plaintiffs were proceeding to call witnesses to 
prove that, by the custdfSaiof the river, the lighters 
werele^hy the side of tlie ship till completely loaded, 

M 2 -and 
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Twsdaiff 
ju/if nth. 

By the custom 
of (he river 
Ihnu's the mas* 
tei of a vessel 19 
boiiiuJ to guatti 
goods lo.tdcd in- 
to 'I lighter, 

**»nl for them by 
the eonifgricef 
until the load- 
ing is com- 
plete, and can- 
not tlisdi.irgc 
Jiinisolf Iroiu 
that obligatlou 
by telling the 
ligliterman he 
liHs not •lUtVicient 
hands on board 
li> take care ot 
Uiem. 
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M'erlnrsdiiy, 

July ISthl 

An executor in 
trust lus a suf- 
ficient interest 
to enable liiin 
to make assur- 
unce in liis own 
name, .on the 
life of a person 
wlu) has granted 
an annuity to 
the testator. 


' CASES AT NISI PRUJS,* 

and tliat the captain of the ship was obliged to watch 
them ^’ing that time ; but they were (Stoppcd»by the 
Jury (which was a special onc^ who said they well 
knew the (®stom to be so. *> 

In answer to this case, the Defendant proved that 
when the lighterman came on the Monday, he told 
him he could not guard the lighter, not luu ing a suf- 
ficient number of hands on board for that purpose, 
but the lighterman left the lighter without returning 
any answer. 

* Lord Kenyov. Tlljb custom cf the river must 
undoubtedly govern the parties. 'I’lierc might have 
been a special contract, limiting- the Defojidant'sdnty, 
but he could not do that by any act of his own with- 
out the consent of the other party, (r/). 

Verdict for the PlaintilFs. 


(a) Vuk §h'img v. Kafalhjy 1 
Bos. and PuL N. R. iff. where a 
policy bciii^ made on goods un- 
til jlhe cargo should be discharged 
and safely landed the goods 
were put on board a lighter and 
brought to the wliarf of the con- 
signee, but not landed on account 
of the rough weather. The con- 


signee then di sell urged the lighter- 
man, and uiuleitook to '^eo to the 
landing hinis<‘lf; and the lighter 
being afterwards sunk and iIk^ 
goods thereby lost, it was held 
that by this act of his own tin. 
consignee had discharged the ui:- 
derwriters, who would otherwise 
Tfevc continued liable. 


TIDSWELL V, ANKERSTEIN. 

rflHIS action was brought on a policy of insur- 
■*" ance on the life of IFni. Holden. late Shut tlcwor ill, 
from the 17th of August ' to 17th of August 
1791, botli days inclusive, and during the of the 

PlaintHF; 

* 
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Plaintiff; but in base the Plaintiff should depart this 
life before fVn^ Holden, the policy to be voicl.% 

Holden had granted an annuity to the P^itiff 's late 
brother; which annuity he had bequeathed to persons 
not parties to tliis insurance, having made the Plain- 
tiff executor of his will, and ditecte^ him^ to make 
assurance. 

Ersl'inc for the Defendant, objected that the Plain- 
tiff had not such an interest as enabled him to insure 
this life. The real interest' in the persons to whom 
the annuity is bequeathed^ •' and the act of parrlia- 
ment (rt) directs, that all insurances shall be made for 
the benelit (*f the person interested. Here the insur- 
ance is made by a person having no beneficial inter- 
est ; and had the Plaintiff died before the person 
whose life is insured, the insurance would have been 
gone. 

* Lord Kevyov said, he thought this a sufficient in- [ * 152 ] 
terest to support the action. The Plain tiffift'ould |kot 
assent to the legacy before the testator’s debts were 
paid, without being guilty of a devastavit, and being 
executor, all the interest of the testator vests in him. 

The cause proceeded, but it appearing that Holden 
was in a dying state whe^'the policy was effected, the 
Defendant had a verdict. (^). 


(a) 14 (ho, 3. s, 1,2, 3. whom the legal estate was ve.steil, 

0) In Vrilchvt v. Waldron^ 5 might maintain an action against 
T. Rtp. 14. the Court of King’s the hundred for the riotous ilc- 
Bench held that a trustee, in molition of a hou^iic. 


M 3 
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WELLER V. The GOVERNORS of Ihc Foundling 

Hospital. 

Assumpsit for work and labour. The Plain- 
tiff had been employed to dig a well and to put down 
a piinvp at the Hospital. When the pump had been 
put down, the water vus very bad, and the only 
question in the cause was,;- whether the water Avas 
f polled and made fetid by the w ooden pump, or whe- 
ther it was bad fiom any other c.iu,sc. If the former 
should be found to be the case, the Plaintiff had 
agreed to take back the pump. 

IMost of the ndtnvsscs called on behalf of the Dc- 
fer^dants weie Governors. 

Min^ay, for the Plaintiff, objected to their compe- 
tency, not on the ground of^ interest, but because they 
were Defendants on the record, ' 


Lord 
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Lord KtxroY was of opinion, that thcv were 
nevertheless ^od witnesses. If is LoKUlnp ^d the} 
were sued in their .coipoi ate, and not m^cn natuial 
and indivulual capacities. That this c.use *s iliffeient 
liora tlie case of a Mac or and Citi/eus, hetause 
though sued in theii coipoiate uamt, the\ might still 
ha\e a gieat inteiest in the ecciit of the cause, loi in- 
stance, a citi^n of London had great and impoilant 
lights to suppoit, hut these Defendants had not the 
least peisonal inteiest; the^ weio ineic tiustees ot <i 
public chai ity. 

The Defendant’s case was clcaily pioced, and Loid 
Kenyon being of opinion, that the Plamtitl was wti- 
tlcd to be paid foi digging tfip well, tliougli not foi 
the pump; it was agiced to letei the nuestion, whe- 
tlici a sulhclent sum of money had been paid the 
Piaintifl^ to aibitiation («). 

(a) Butin Hex \ ^aint iVatij be \vitn<s«.»s jn sucb appeal, 

MagdaUn^ Bamondsty 3 though they trutJi,^ only 

\\heio cutain pn vins btini; b\ h t Tinstccs, andontiUttl to bo ftcJin- 
of pailiamcir tippointcd Go\c ii biiiscd such costs out of th( paro- 
ors ind Diiedius of the Poor, thiil fund for buns; pirlios m 
and litble upon ajpial lli) \v(il mdi\iduall> 

against tiu rate to the pa>nu nl ot h to costs m the fiist inst inr< . 
ro'.ts in uisc ot llu appt il b ing I ult l\ali Lan, Lx id [t49] l'»7 
al^o^^cd, UCK hohhn not to 


GRAHAM and Otlieis v. HOPE and Othois. J;;;/,;. 

T he Defendants had been in paitneiship f^ge- 
thcr, and the Plaintifl had sold them goods as 
paitncis. Afteiwaids the paitneuhip was dissolved, 

trusted th( m as 

PA'-tnf^rb, a^iiotice m the GautU i» not suffiutnt to them as agTinst those persu&s «vho have not 

«un lU 

M 4 and 
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CASES AT NISI PRIUS; 

and notice of the dissolution given in the London 
zettc ; ^iicl after this notice, the Pli^ntifF had sold 
and delivered the goods for whicli, the present action 
was brought. 

The Defendants called \vitnesses, who swore that a 
notice had been given to the agent of the Plaintiff, 
that the partnership was dissolved. The agent on 
( * 155 ] * the contrary positively swore that he liad received no 
such notice. 

M)rd ICtNYON told tfi^ui}, ♦hat the cause depend- 
ed entirely on the credit they gave to the witnesses on 
the one side and the other. The Gazette^ ho thought, 
was not oj itself sufficient notice to the Plaintiff of the 
dissolution of the partnership. His Lordshiji said he 
did not say this for the purpose of this cause merely, 
but meant to lay it down as a general rule to go\ ern 
tlio conduct of all men. Many people theio were* in 
this kingdom who never saw a Gazitfc to the day of 
their deaths, and very mischievous would be the con- 
sequences if tney ^vere bound by a notice inserted in 
it. It was incumbent on pcisons (lis>olving a paitner- 
ship, to send notice of such dissolution to all the 
persons with whom they had hatl dealings in part- 
neisliip. 

TheJur\, believing the Defendants witnes.scs, gave 
a verdict for the Defendants, (a). 

(a) Vtdt Gorham end Another E'.pinassdi note of Godfny v, 
V. Thompson and Another, ante Tvrnhvll and M^Canltp^ vol. i, 
which bccin'j iit ill'll to pnop JT'l, though «ircoidin !5 to 
imply thtU* the mere publiCiition my note of thiii case, the extent 
of tifi ativi rlistitK nt ju the Ga- of the (Teteiminatibn \va*>, that 
is sufTicienl proof of notice ? the puhlifution in the Gazette 
in all cases; and the same doc- inmht be left to the Jury as e\i- 
trine is to bt collected treun 31r. deuce of notice ; but was not 

conclusive 
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conclusive of that fact. The 
noUs ot ihdt casilso mat^iuUy 
(litUiniQ, 1 iiibut mme \trbatiin, 
f iktn iit the tunc. 

(oDiHFV V. M\cvurry »in<l 
\notlj» I , Guildhall, 

Tt until lYi 111 , 3 5 (h 0 1 
yjssumpstl; on a piuniissojy note 
lie note in f|iu stjon n as dat( d 
()tli <f ^pnl, 1791 , and made bv 
the Defendant Maianhy, m the 
pal tiu iship name ot Mai uuh y and 
( o. Ill ( onsichiatiun ol a sum ot 
jnoiK) tiu n advanced to Maiauhy. 
Mai auh y had sulft u d | udgiin ii t 
by default, tlu other Dcliiidant 
hail plt.idid the ^<niial issue. 

Thmous to tin time tiiat tins 
noti nas ^ivin iU on tlu I<)lh 
/?, 1/ 0 J, tin Di U ndaiit*! had 
ilissoisul thill paitnirshjp> and 
III tin Cazcttc ot that day an 
kIm iti /I nit 111 ol such luliun 
was jiiseittd. 

rnhfit^ for the PI i ntid con- 
ttndcd, tint til OiJ itti wa-- not 
of il^ilf conclusive ivideiui ol 
tin Plaintiff having h id nnlict of 
the dissoliirioii and nucl (naham 
V JIopi^ hut 1 Old Kituiim s.i\- 
iiuf In i ( d in opinion, that the 
GuulU was not ioikIuim, Ik 
i]id not stiti tihe ciu uinstanci s 
of that case. 

It appiaud that the Plaintitl 
livid 111 London, and tooK in two 
daily Papers, but not the Gaziltc, 


Lord Kskyok ^aid, that the 
was not evideiue of iio* 
tice any more than any other 
ncvvswajjci, unUs^in the rases 
when, by \ct of Parliament, 
it was directed to be conclusive, 
such SIS bankruptcies, dec ices of 
the Court of Chanruy and others, 
»omc of which even ivlcndcd to 
make a man guilty of felony or 
treason. But in all cases, if 
pujiiitshcd in the m i^hboiurbood 
^OjF apeibon, It ought to be left to 
flu Jury, whethi 1 he had notice 
of It Ol not. Ills I oidhhip said, 
he lemcmbeicd a ca^c on the 
Ciicuitat Hiriford, wheica hiigc 
sum of money was ptieied in an 
adveitiremeiit, foi appiehcndiug 
ah Ion; it was piovcd that the 
newspaper, which contained the 
arts f^tuc men t, was circulated in 
the ni ighbourhood of the peisoii 
ill wiiose naipin it wits pubiuiheel. 
It was lift to the July to deter* 
mini wfiither ho knew of it, and 
they found foi the Plamtifl. So 
here, if it is piobable that the 
JMaintifl saw this Gazette, it may 
be giuund foi the Jury to find 
toi tlu Detendants ThcDthnd* 
ants wcir not obli ^ed to give ac- 
tual nolle I toevdv poison in the 
wuild. Ihc Jurv will consider 
wluthci the Pldintul knew of it 
Ol not. 

Vi 1 diet for Defendant. 


REX 
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Frtiay, 
Dec. 7iF 


REX »: M'CARTHE 


Ilf. 


If a witness who 
is a Scotch co- 
venantor be 
5 w orn on tlif 
testament, and 
afierwards at the 
ficstic of the 
fourndy accord- 
ing to tJie cere- 
monies of his 
own country, he 
may be indicted 
as having sworn 
on the testament. 

[ • 156 ] 


T his was an indictment for perjury coniniittcd 
on tii^ trial of an inforniation in the Exchequer, 
against one Gibb for concealing soap. 

The indictment stated, that the Defendant was 
sworn upon the holy gospels of God. It was proved, 
tha&the Defendant wa&|ust sworn on the Testamcar, 
in tne usual form, bil^pp Solicitor General iinder- 
* standing that the De^dant was a member of the 
kirk'of Scotland, desired he might be sworn by hold- 
ing up his hand («), and the oath was so administci ccl. 


Gdrrorv, (who at the desire of Lord Kenyon took 
the defence on hiihself, the Defendant not having any 
counsel) objected, that this w^as a fatal variance. The 
indictment should hallc stated, that he was sworn by 
holding up his hand, for though he was first sw'orn in 
tl#* usual way^ it wasmot under the sanction of that 
oath he gave his evidence, and therefore he could not 
be indicted for perjury on that oath. 


^ Lord Kenyon observed, that the indictment would 
have been sufficiently certain, if it had only stated the 
Dcfehdant to have been in due manner sworn. If tbe 
’’ Defendant had only been sworn according to the form 
of Scotland, this would have Ireen a good objcetioii; 
but as in the present case the Defendant liad suffered 
hirtiself to be sworn in the usual way without objection 
on his part, he would not suffer him by acting the 
hypocrite, to escape punishment. 

The Defendant was convicted. “ 


la) 'Pldc Met’ V. ReiJ^ ante 23 . 


BERRY 
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BERRY and Another BANNER aiurAnothcr. , nV. 

'' ' * ' n rs/minsli 

T IIE Plaintiffs declared in prohi^itian, and by ?hou"r'r* 
their declaration allcdged, that “ there was, 
and from time whereof the memory of man, t^'C. select \C''lry, a 
* *' had been within the parish of St, Martin it,i the a former chufrh- 

XT 1 / • 1 T Tix- » Hh * T t • and' 

Jticlas m the county or ^JlMadlesea:, a vestry qr tlic ^»nother person 

^ »■' is .K!inissiV>le 

said parish^ com j>oscd number of sclcci <^'idcnce. 

“ persons parisliioners and inliahitants of the said parish t * ‘^7 ] 
“ for the time being, calljL-d a Select Fcy/r?/ : . which if in pleadiivj;, -t 

. , , /• 1 • f • 1 •' n ? * is staled, “ that 

“ said select vestry lor the time bpino\ duruie: all the “ from time m.- 

^ ^ memorial there 

said time immcmorialj on Easter Monday in every 
“ year, ,1 Kid been accustomed to nominate and elect, 

“ and of ancient right and custom ought to nominate 

/ ^ ^ i o • ^ suns, V 15 in^ 

“ and elect, t\co parishioners inhabitants ,of the palt^raalU,!.''* 
“ said parish, to hp, serve the office of church* 

“ wardens id' the .sai(l '|)fii ish.,of St.^/artin iu'Mhe 'r'lcJof" 
Fields,, ihr yew then next ensuing,; which said 
persons, being parishioners and inhabitants of the 
“ said parish, so nominated, elected and cliosen^hy the 
“ said .select rest^ry,. and npne others, hfd, for and 
“ during all the lime aforesaid^, been d^ly §Worn into, 

“ and served ainl executed, and by fight of custom 
“ ought to have served the office of church-waiVlensof 
“ the said parish.” I'he declaration further stated, s^if uhiHbwn 
that the Plaintiffs were duly elected church-wardiens 
by the select vestry, str-Otii 'iiito that office, and \vere 
entitled to sit in a pCW ih Yh'ii parish f^ttirCh , appro- A"ek"'Tcury 
priated foi' the itse of tliO fc'hutch-wrfiihnis ; neVitllie- .tituled by a 
less, that the I)fcffudants“Ttjf(l '<vrbn dra'^ the 

PlaintiflfI into a pica iff the Spirituhi CTbiift ; dahning 

a right 



a rigHt to the said pew as church-wardens of the said 
parish.. ^ 

The Defendants pleaded the general issue ; and for 
a "writ of consultation said, -that the right of election 
was in the parishioners at large, and that they wt^rc 
elected by them, and duly sworn into their office, and 
traversed the custom set cut in the declaration. 

[ * iss ] * The Plaintiffs, as a part of their evidence, offered 

,th^ copy of a ipdgment in this Court, in Trin. term 
2. betwee^^®^. Kendal and Sir Henry 
Penrice, the Official toiffie th5n Archdeacon of Mid- 
dlesex. That was an action for a false return. The 
Plaintiff Kendal and one Tucker, had been elected by 
the parishioners at l%rge and the select vestry had 
chosen the said Tucker and fVood. But the right of 
election then being disputed. Sir Henry Penrice re- 
fused to swear in either set of church-wardens, and left 
them to apply to this court for a mandamus, which 
they accordingly did, and both obtained writs. I'lie 
Official swore% Tucker and JP fiod, and to the manda- 
mus to swear in Tucker and Kendal, returned that he 
had already sworn in Tucker and fV ood as the chuveh- 
At^rdens elected by the Vestry. Upon which Kendal 
brought the action, and upon the trial, a verdict was 
found for the Defendant. 


Erskine, for the Defendants, objected! that this being 
res inter alios acta, could not be evidence in this 
cause. 

Lord Kenyou. I am clearly of opinion it is evi- 
dence. I will not say wlmther it is conclusive or not. 
Jn questions of custom, such evidence»is always ad- 
mitted. If a right of common is claimed under a 
custom, and one person brings an action, the record 
> in 
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in that cause is 'evidence betweett>otber parties (ft); If 
any fraud can*l)c shewn that will destroy the effect of 
it ; but if unimpeached, it is evidence very near con- 
clusive, if not quite so. 

* The Plaintiffs also proved a copy of judgment in 1 * J 
Hilary term 1744, on a feigned issue, between J^errerjf 
and A7«^, “ whether there then was, and from time, 

“ «^’c. had been a vestry of the said parish,- composed 
“ of a certain select number of person^parishioners of 
“ the said parish for the being.” Wliich^is 
found ill the affirmative. * 

> 

i^fany entries in the parish books from tlic year 
I6‘i5 to 1700 , were jcad ; from all which it appearerl 
that the vestry was select, but tljat sometimes a larger 
and at other times a nnaller number of the inhabitants 
attended. 

Erskhw here objected, that jjiongh tlie Plaintiffs 
hail proved tliat there was a select vc.stry, yet it was 
not proved that the' vestry was composed of any e^r- 
tahi definite number, but tliat on the I'ontrary all the 
eviileuce shewed that the number was indelinite. 

Bear croft, for the Plaintiffs, endeavoured to an.sw^r 
the objection by saying, that the word ftt'rtain, did 
not oblige the Plaintilfs to jirove a definite number. 

That the sum and substance of the allegation wa.s, that 
there had been a select vestry. But that which-ever 
way it was taken, there was evidence to go to the 
Jury, for that the words of this record, that the vestry 
was composed of a certain number of select persons, • 
were synonymous with those -used in the record be- 
tween Ferrers* and Nind, that it was composed of a 
certain select number of persons. 

(«) Carth* 181. Bull, N. P, U33, 

^ Loid 







[ * 160 ] 


CAsm AT imtmm,' • 

I^rd Kknyon- Mid he, thought it waa ai^ objection 
which could not be got over ; upon whidi the Plain- 
tiffs ^led a witness to prove that tlie select vestry 

had for sonic time consisted pf 49* ■ 

* The Defendants then proved a faculty from the 
Bishop of London,' lihted 28 th of June, 1662, whereby 
he granted and confirmed to them that they should be 
a select vestry to consist of 49. They also examined 
some witnesses to prove that it was generally under- 
^te^ in the parish th|y^](|hc number of 49 was only 
es^lish?d by the facuti^^ • 

Bearer oft, in his reply to the Jury, still contended 
that no precise definite number need be prov’ed to 
sustain tlie issue. Suppose this had been in Latin, as 
legal proceedings formerly were, it would have been 
quidam numerus, this means no more than “ a num- 
“ ber”, but lawyers when expressing that in English, 
could not so well do it, without literally translating it, 
au4. saying a number. When wc speak of a 

cci^tain man ^^clling a sten y, we mean some human 
being, but no one yiartieular person. He then con- 
tended, that the evidence he had adduced, proved 
that a vestry consisting of 49 existed before the facul- 
ty was granted ; and that if this was an averment, 
that the vestry was composed of a settled, num- 

ber, the record in the former cause <Hlually contained 
such an averment. 

Lord Kesvo.v (to the Jury). At the time I interr 
posed, 1 had an idea that the PlainttFs on this isane, 
must prove that the vestry consisted of a certain num- 
ber. I still retain that opinion. The questio for 
you to consider is, whether the Plaintiffs have made 
out a certain number. There are some things re- 
^ specting 
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spectinjr tl^ good government of the church, which 
belong whollyVto the ordinary ; the disposal of jeats, . 
where there is I no prescriptive right, the ordering of 
^ devotion, ^'c. But by the cdmhion law, all the pa** [ 
rishioners who pay scot and lot have a right to be of 
tlie vestry. By immemorial custom this right may 
be restrained to a select number, and it is higWy con- 
venient in populous parishes tjiiat it should be so ; but 
.still it cannot be done but by immemoriar custom. 
The faculty propria dead letter, thou ^ Jt 

may be evidence of tli« an^^dent right. Afr. iBelr- 
(rof'f very properly got up and said lie would give 
proof of a certaiv mimbcr, and admitted that tlyc 
faculty was not suHieicnt of itself. The word grant 
in tin* faculty seCms to introduce something' new, but 
the word conjirm sii])poscs an antecedent custom. 1 
have no doubt but there is a select vestiy ; die only 
question is whether there is an^ slip in the proceed- 
ings. I am not .sure that there is any dilfcrcuce in 
the words of these two records; I r^||jcr think the 
former verdict is evidence of a certain select number. 

In ld25, persons were elected in the place of persons 
dead, it therefore sliews a certain number, or why say, 
in the place of others. If you tliink the J'aculty only, 
fixed a certain number, you must find for the Defend- 
ants: If the verdict in and the other evidence 

prove a determinate number from time imme];Dorial, 
the Plaintiffs are intitled to your verdict. It is for 
you to decide. 

The Jury found a verdict for the Plaintiffs (o). 


'(«) Vide 4 Burn's Med, L. S, Q, 


AITCBESOX 



m 




AITCHESON and Another v.> MADOCK) Gent. 
Aiuu>i^ Another. 

^de’T^slareh actiou of assumpsit was brought against the 

reTalnsIto-rh'” ^ Defendants for negligence as attornies in com- 
morc'’trar®m! nieucing a^ action against excise officers, for seizing 
from a..'|t»antity of hair pow^, belonging to the Plain- 

b^mriudai' * tiffS, without giving tli«|^evious notice required by 

itUTch. t ^ 

law. 

The declaration stated, that before the making of 
the promise, a large quantity, to wit, «§’c. of hair 
powtler belonging to the Plaintiffs had been unlau;- 
J'uUy seized by the officers ; and in consideration that 
the Plaintiffs would retain and employ the l^efendants 
as their attornies, to bring an action again.st the per- 
sons who ha<l made the seizure, they promised to con- 
dilfet themsefc^ properly, 

The Plaintiffs pnn'cd that the powder in question, 
which had been brought in hogsheatls from ScotUmdy 
tb Engtandy was in fact seized. 

The Defendants’ counsel objected, that it was not 
proved the seizure was tinlawful. In answer to which 
Lord Kenyon said, he Avould prcsuir^fe the seizure un- 
lawful until the contrary was proved. 

The Defendants then proved that the powder 
was in tact nothing more than starch grountl fine, 
without any other ingredient. By the act of the 24 
Geo. 3. c. 48. -v. 4. it is enacted, that ‘‘ when any 
‘‘ starch exceeding the (prantity of 28lb. weight, shall 
*’■ be removed or carried bv land or water, the w'ord 
• “ starch 
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“ starch shall be painted or marked in legible letters 
“ of at least Vhrec inches in length on every ^hest, 
“ cask, sack o^ package, wherein such starch shall be 

* contained, iind any starch exceeding, ^c. which 
“ shall be found removing, or cariydng, or removed or 
“ carried by land, 8gc. in any chest, 8^c. not having the 
“ word starch so painted or marked thereon, slrall be 
“ forfeited, together with the chest, containing the 
“ same, and the boat or vessel, horses or odier cattle, 
“ waggon, made use of^ jut removing or currying 
" the same j” and this*powder not being so nvarked, 
the Defendants’ counsel contended, that it was subject 
to seizure, and tlie averment that it was unlawfully 
seized w as disproved. 

Tne Plaintiffs’ counsel insisted, that though no- 
tliing was added to the starch, it had still become aU' 
other article, and therefore need not be marked. 

Lord Kknvon said, it still remained starch ; and 
his Lordship said he believed there was a case some 
years since in the Exchequer before Lord'*Chief Barbn 
Skynner, where Sago powder was found, on investi- 
gation, to be composed of starch, and though used 
Ibr another purpose, still as it had been starch,' 
ill the course ,of the manufacture, it was held liable to 
the duties on starch (o). The Plaintiffs had there- 
fore failed in proving the taking to be unlawful, and 
must be called. 

Accordingly the Plaintiffs were nonsuited. 


(a) RcJf V. Stringer^ Exch, 


N MAUGHAM 
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CASm M NISMW9, 


H'cdncsfiapt 
Vcmnber 19 th. 
jit GuihihalL 

An account in 
tlic haud-writ- 
111? of Ihft per- 
son borrowing 
tnonrVt is no 
evidenre for the 
lender, in .in ar- 
tion for usury 
brought a?aimt 
hun bv a com- 
Wion informer. 

f * 16‘4 ] 


?n a pcn.il ac- 
tion the Plaintiff 
is at lilicrty to 
shew the action 
commenced 
within a vear^ 
as w/’/cr as 

kH’foro the ob- 
.jotiion, that if 
doe< not appear 
Ciu lecorcij .« 


MAOtiMi'VM epii tiun V. WAIiKiEiR. 

T^Ifr on the statatc against -usuiy, for taking 
jBSOy for a ’loan of ^‘I'OOO to Joseph Ubanic 
for .six months. 

* Johti 'Ubanic, the brother of Joseph Ubank, proved 
the Plainfift”s case. H^ dctcd as agent for his bro- 
ther Joseph, and rcCeivpd the money advanced, foi 
his use. 

Erskinr, for the Defendant, offered to produce in 
evidence an account in the hand-writing of Joseph 
Ubank, wherein he admitted part of this £50 to be 
paid, bn the balance of an old account. 

Lord Kekyox. res inter alios acta. Joseph 

Ubank is no party to this record ; he might be called 
as a witiicss„und prove ‘this account on oath, hut I 
cannot permit any account of his, not on oath, to be 
read in evidence. His Lordship further said, that if 
the case really were as stated by the Defendant’s 
Cbuhscl Ubank being now abroad), the Court 

blight, in so penal a Case as the present, to grant a 
new trial. 

The bill was not filed within the year, anil the 
Plaintiff’s counsel did not produce the writ as a part 
of their evidence. ErSkine objected that it did not 
appear that the actioa was commenced within a yean 
and on Borver, the Plaintiff’s counsel, then offering to 
produce the writ, he contended that after the objec- 
tion was made, it was too late to give this evi- 
dence, though that indulgence was allowed in a mere 
■ - ' civil 



civ.il .ic;tiQn, ^ct itwjs 
ouc. \ 

^ut L9}d 
might pro\;? 

stage of , the quu,spj .^ppn j\v,hiich .t^e \yrit ^y{is jpror 
(luce^l,..ajn|cl it,.^pearimg.|p,hiq^^.hpcu.au(;4 out^)5{ijh|p 
* a year aft^r 4Uc,q#<j^pe,j(:;oiuim^C|J,. tjjc [ * 165 ] 

had.fi .verdict fqr the penalty i^f ^Opt) (a).. . . 



SHAW and pthers v. HARKHA/M, Clqrk. 

^SSUAfPSlT against the Defendant as indorsqr of crf'rldic*i'<m- 
two promissory notes, drawn by TJmrfps Thoniax. 1 ti.< <iu- 

A witness of the napic of Oxhorne swore that wJien "Jj 
77/oj«/'‘’ .‘h.shquoured the nq):c, lie Wjrotc threp letters 
to the Defendant to inform him of it, and spot one to u™er'!” "“** 
Ijis living iit Chesto't another to bjs living in JTork- 
shirCf and a third to ^c bookseller’s where he uspally 
lodged when in London. No notice had been given 
the Defendant , to^^rodnee tlicse letters, wpi\^y copy 
kept. 

Erskihe, for the Defendant, qlyected to the evi- 
dence, contending that no notice haying been given 
to produce , these Jettecs, the .Plaintiff cojijild not-give 
parol evidence of their contents. 

Bowel', for the Plaintiff, answered that the letters 
themselves were nothing more than a notice, and that 

N 2 it 



16 $ CASI=S AT NISI PRIUS, 

i 

it was an established rule that no notice need be given 
to produce a notice («). • 

Lord Kenton said this objection tyould not be got 
over, and no evidence of the contenta of the letter 
could be received without a hotice to produce it. Call 
it a notice or by any other name, it was still a letter, 
and must be proved as any CthcV written paper, '^le 
[ • 166 1 • Defendant’s counsel then consented that the cause 
should proceed, with liberty for the Defendant to 
move to enter a nonsuit in case the Plaintiffs should 
be intitlcd to a verdict oh the merit:.. 

It appeared that Thomas having compounded with 
his creditors, he a.ssigned his effects to the Plaintiffs 
for their benefit; and it was agreed that Thomas 
should retain the fixtures and stock in trade in con- 
sideration of which he gave these notes, and the De- 
fendant indorsed them as his suret y. This was done 
under the hope and expectation that Thomas was to 
be made a new man by this deed, but some of his 
cihditors, to'^the amount of about ^lOOO,' refusing to 
edme in under the deed, a commission of bankrupt 
was sued out, and the very fixtures and stock which 
Thomai was tohave nadj Si^ized under that commission. 

• On this evidence ‘tlw riaintiffs were nonsuited. 

(a) In Hammond and Another ducc a written demand of the 
V. Planicj K. B. Sittings at U^c.st^ thing for whicli the action « Was 
minster after East, T. ;36 Geo. 3-. brought. IFlie cases as to this 
M. S. Lord Keni/on held that in exception to the general rule, are 
an action of trover, it was nut collected in Peahens Law Evid. 
• necessary to givd to’pro^ ‘ [ 1 O 8 ] lib and ill. 


LEE 



AFTER MICHAELMAS TERM 33, GEO. III. 




LEE V. HUSON. 

r|^mS was an action for s;i l}bcl.,. After the UhoJ 
held b.ecn readj the Plaintiff’s counsel offered iu 
evidence other letters and papers which also amounted 
to libels. 

V> . , H. 

Shepherd, for the Dcfenciiht, objected to this evi- 
dence, contending that tlm Plaintiff coiild not give in 
evidence any thing which wa.s itself cause for a dis- 
tinct action. If the other papers migl^t he given in 
evidence in this cause, the libel for which this action 
is brought would also be evidence in any action which 
* miglit be brought for the other libels, and the Plain- 
tiff would have damagfes several times over for the 
same libel. 

Lord Kenyon said, he thought these letters might 
be received in evidence, though they contained matter 
which was a ground for another action. His Lord- 
ship observed, that in actions for words it was the 
practice to admit evidence of other words besides 
those charged in the declaration, and therefore he 
should receive this evidence («). 

The papers were therefore read, and the Jury fotmd 
a verdict for the PlaijitifL and ^300 damages. 

(o) Sed tidf Mead v. Dutd/ii^nt/, ante 125. . Anjl ^harlter y. Barret, 
ante 22. 


N 3 



Thafsthtti^ 
Dect'ij^r L*0(h. 


Ill an action for 
a libol, Ollier 
papers which are 
tlieniiic4Y0s UImH*' 
on the fMaintUf 
may be given in 
evidence ta in- 
crease Ihc 
rnagei. 
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WHITWELI* 




liuit sUTHtficd 
cannot \» rci« 
ccivcd as evi*» 
denra'tbr any 
purpose wlial* 
ever, not even 
to shew tli.it the 
party meant fo 
coiiimtt a fraud 
l»y that agroe- 
lucat. 


[ * 168 ] 


(6ASto Ai* lifsi' MtubV 
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WIIITWKLti and Ot}j«'8j Assi^ces, v. DIMS- 
DALE and Oflicrs. 

3ET^NUt for tfe'liill of 4afc df a s% deliVerfed 
by the baulcrupt to ttic defendants, Amongst' other 
pleas, the Defeii'daiAs pl«idecl ouei putting the hanlc- 
ruptcy in issue. «. 

The Plaintiffs ''oftcrcct^ a paper wri^’iiig, piirporthig 
to he an agreement ihiulc between tne bahlcrupt and 
his sons, by which the iofmer ag'rced* to assign his 
effects ho the latter. It viias not stamped. 

, contended that though not evidence of an 

agreement,, yet this paper might be read to prove 
that thp bankrupt w^s in a falling state, and had an 
intention of defrauding his creditors, and said there 
* had been a case in which a man was convicted of 
torginj^ah irntrunient hot kahipod 

. ,^fd I^F.xyoif .said lie was of opinion that this 
P^eryKritjng.conld flot hp. given in ov\(ler\c.e, Jior any 
yifiy^fiver^'^lpher; t<;»,cs^tablish or defeat it j nor 
did IjQ agrqf wit^ the^ijaae cit^d as- to dm forg^fy (^). 

The Plaintiffs pri'ilucid othtr evidence, arid ob- 
tjiiued a yerdipt 


{a) Iletwkc^o^s ciisc.' Ttac^!' The (iourtl however, held' that 


221 . 

fh6 ^iiii 

Ciisc >ya.s 4gain fliscussed in the 
pii'-f of GilUoUf argue 1 in the Ex- 
chequer Ckumher^ Mithadmas^ 4S 
Gfi), 3. and this ^-ioctrine of my 
Lord Kenyon cited for tlie pur- 
Vj^ MCCthig^ib authoiity,— t 


tlie case of liawkeswood was 
dicidcfl^, arid Mr. J, Lain- 
fence mentioned that Lord Kvnyott 
himself, in the ca^(^ of Culc v. Re- 
CiiUst^ 2 Leach j Cro, Cas, Sll- 
und in othtT subsequent cases, ap- 
proved of the decision in Hmvkcs- 
TjfGod's case, yidc J Taunturif 97* 



CASES IN A'.i?. 

* * - •f" 

AT THE smiNGS 

AT nm PRius, 

JFT^R HILARY TLR]\h 

■ • ' ■ • 1. ' . l: ' 

‘■ii eEORiCiE III. \7$2. 


- REX BUTCHER aiid Others. 


^'^HESE Defendants were indicted, for tlie tes- 
•E cue of one Philip Evans from Kis bail, when 
they were going to surreiKicr him in their discharge. 

A writ Oil the I/)ttcry Act requiring bail for ,£500 
had issued out of the Court of Common Pleas against 
Evans;, and lie was arrested thereon by a sheriff’s offi- 
cer of the name of Coulson. Coulson discharged the 
Defendant without taking any bail bond ; and after 
the return of the wit', fearing that the sheriff might 
be called on, prevailed on Purnel and Dennis to bc- 
comp bail aboVici Tlic^' immediately went to take 
into then- cnstbtly fhl* the purpose of surren- 
dering him. and Dennis had never setn Ettaytf 

on the subject of their becoming bail, nor ffid they 
even know him. Mivans on being thus suddenly 

N ^ seized, 


Saliirdiiy, 

Kith. 

At h fstminsfer. 

Hail above put 
in by the 
(who had di>.- 
i barged the De« 
lendaut ithout 
a bail b(»ncl) may 
lurriM.dcT lire 
Dclendairl. 



t# . AT Nisi TRftJS, 

seized, opposed Purnd and Dennis, ap/d the Defend- 
ants assisted him in making his escape. ’ 

Marryat, for the Defendants, contended that the 
sheriff’s officer having voluntarily permitted Evans 
to escape, eould riot surrender hitn after the return of 
tlic writ, cither by taking him himself, or in a circui- 
tous way by putting in bail above, and causing them 
to surrender him. 

Lord KeNyon. The bail Md‘ a right to surrender 
the Defendant. Thev%ere his bail, and whether 

I ' #f. «■ _ 

with or without his conseht was immaterial ; they had 
' still the right, and they told him they were come for 
the purpose of surrendering himl If he resisted them 
it was at his peril, it would he so even in the case of 
death, and had either of the bail been killed, all the 
Defendants would have been guilty of murder. They 
should have subinittfsd, and npt taken the law into 
their own hands. 

The: Defendants were convictedv 

f?*. ■ 1-, ^ ‘ , 

Vide Bcrchcre A et aV v, Colson^ 2 IStra, 876. accord. 


REX V. DQWLIN, 

Tufiday, 

fci. 19lh. . 

Ttoghttp. rpiIIS was an indictment for perjury, commit- 
penury tcd OH ftifi trjal of JoliH Kmbp?, for tlie murder 
form™‘inirfhc of 3 ncgro girl op board a slave ship, of which Kimber 

prosecutor must ' * - * 

ia gcnmi prove was commander. , 

the whole of the ' ' • , - , , 

Defendant’s oxamiuation, yet when the perjury was coiiimiUed in swearing to a fact DOt connected wjth the 
general merits of ihC eaiise, proof of tlie cwss CRRminatiou only U sufficient. 


Amongst 



AFTER 'Sl ’QiO. III. 

Amongst other questions asked the Defendant on 
his cross examination, one was “ whether he liatl not 
* declared to .^Ir. Jacks that he would be revenged [ 
of Kitnber., and, w'ork his ruin,” He swore he had 
made no such declaration, anti upon that jansw'CT per- 
jury was assigned, Tlrere were also assignments of 
perjury on the.. evidence given by tlie Defendant as to 
A'm/ierV treatment of the gill. 

The, short-lmnd writer could not prove; the whole 
of the , examination in chiqfV as he had only taken 
down par ticular parts of it,, but he .proved all that wa9 
sworn on the cross examination, ; , 

Lord Kenyox said, that to convict a Defendant of 
peijnry, he should always require the whole of his evi- 
dence to be proverb for a man might explain by one 
part of his evidence what be had sworn in another ; 
anti therefore as to the perjury assigned on the De- 
fendant's evidence concerning behaviour to 

to the girl, he w^ould not proceed .on it. . But the ques- 
tion as to what had passed between the Defendant and 
Jacks, was entirely unconnected with the original ex- 
amination. That question could arise on the cross 
e.xamination only, and every thing which the Defend- 
ant swore on that examination being proved, the pro- 
secutor might proceed to falsify it. 

The Defendant was convictetl on that assignment. 
{a). ! : . .... , , . ‘ 

(a) Viilt TliiX V. JonaSj ante 08. 


*171 ] 


HATCHET 
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Fritfafi , ; HATGIIET and Wife <v. MARSHAL. 

/ii It'rsinufisfer, I C, \ ■ '» 

tfthr Plaintiff \v#»- 311^ acliow (rf eotvenant ifor non-pa'v- 

obtain an order I o i i i /• ' 

ft)r the partinj. iftewtol? ti^nty ^ SfV. ^ Ab*? to tHc pr^ch roi? IUJU-- 

lars of the Dr- 

ftndant’* sft-off, paymcntof rent, the Defeuidant pleaded a sdt*oil; 

and, upon an ^ ' 

tile' Defen^ dill’s ' The tdken^ mitJ stinanrens foi** the 

liver a'pjri j^W^teulAts tRc Befettfeftt’s aad'-ebteined a 

order, he refers Jud^e^ 'oi^r thiitePti. When? the* FJalhtiffs’ aittop* 
to another al* . . t ^ <r>. /« « * 

ready delivl^rrd ney applied to the Defttidttitrb attorney to comply 
i. not o!,ii<e<Ho ^th'thc opdfer, h©: eatd tkit. the'Dofenthint had, dolt- 
particular. veTod tilO PlauidAo: an account in imting beforer die 
eommonceaient ctf the action, and. diat ho could not 
givof«nf imrthcr {^ittieubu’s* thatn.wieire contained' in 
tbai'acbotmt.:. r. , 

Tht? PfairtdflV ddtthWcl objected that the Defbndant 
not"* Helit*elWl' anV'partiOular pumant to* tlie 

Older, cdiiltl not iiifodiis set-off. 

Lotd Ki’.N'A’Oxr 'iTHis'is' a virtual- cdtnpliauce ivitli 
the onfeK If T wCrd'fO Hold that the Defendant vas 
nbfirifide'd to go info llis set-otf I Should he sjtrcad- 
ing k liet of forin th cjtti?h the parties. The intent of 
tlie order was that thO I’laiiitilf slioultl ' not be sur- 
prised; ai^d when the Defendant refers to another ac- 
count, that intent is fully answered. I will not {ler- 

niit the Defendant to go out of th^ aecount. 

‘ i < ! V ' ' 

The Defendant had al.so pleaded an eviction, but 
that plea' not tiding proved, nor the set-off covering 
the Plaintiffs’ demand, they had a verdict for the ba- 
lance. V ’ ■ 


; • - i 


WRIGHT 






WRifeHt ana^oehbijf' t)? LEV. 


AsSU i1iPJ*3/.jR. agiiiMiife)*tl(e?JDi‘3^Uflaixi}'a8' jiidorijer 

of a'bilt 'ttf oitchaniM, 1791 * , 4 i»dorst<tVof a 

‘ ^ " promt ».%(irv note- 

Thb Bit! pv4<tetfed'}k(ip(mi'ed’t6 be fhinsc'’th?(hc 

propei'iy damped', bbt^* tbfc' ElBferid'Ml'tf'' pt'wed thW. it !itai:iped at the 

was not stamped when drawn, nor for some timd^ »t» if it lia^a ^ 

, , '/ I proper stamp 

l^eiHvkrn^S; .. ‘.f . ;.y‘ . 'Ki) ? >;* V hen produced 

, - ^ at the trial. 

Erxk'nie, for tte' fbriteiiilfed' fbat- tli^e hrlt » 

Wc'^s abst)litttfy Void,' «M3 e<iiiiU'¥wt be ^bbd by 
the stanb*!)* irfipi^slsbd ■ tipeB? ilStel? it wnS- 
By rtifc' a'Cf-W f0d'9>L G^SJ, 1p;dl’fci'en6fcte<l' 

that the shwlff hb* 

stamped beftb’fe fhb bih- is -atad thae it shaSl 'Arit 

be liuvfid' for. the ComnnssinutTs q£ thttStmAp E|ttties 
to stamp any paper oir which<suc}ubijU shali be wdtfoiiii 
after the same is written thereon. ..■ ■ 


Lord Kknvon' s;iid'; tKfit’thbttfd'' 
mij^hf havb e.VeMled' thcir'dbty in stamping' the bill 
against tlie positive directions of the act of pjU’liameJif^ 
still that being stamped, -he tbldaght it Wits becOSie a 
valid instrument, and a Judge at A'/si could not 
enquire how and at u'hat time it was stamped. Much 
inconvenience might a*ia«,.«nd a great check be put 
upoq paper credit, if the objection was to be allowed, 
fur how was it pol^sl’btc'foi* a’fhaii4kkiyg a bill in the 
ordinary course of busipc^^s jiUO.w wlteWier it hod 
been stamped previous, fo |1^‘ making it .or not, 

The Plaintiffs had a wevdict'lrt). 

' (fij f'iJc ifdt. 34 C. 3. c. 3i. '■ 

LLOYD 



m 




lant on the writ 
a^init him* 


LiOVD ». HARRIS.) , 

In an action for rTtfllS wa§ au uction OH tlic case for malicifmsiy 

a malicious ar- ■ 

tTffmustproa^ * holding thc Plaintiff to bail for> when no- 
thrsheriff’sarar- thiug wjis duc.; Thc Plaintiff proved the affida%dt of 

debt, the writ, and the^ arrest by the officer, but could 
not prove thewarilant by ..virtu© of which he was ar- 
rested. , ‘ 

Mingay, for the Defendant, objected that this was a 
necessary link in the chain of evidence. 

Gibbs, for the Plaintiff, contended that the sheriff’s 
return of ecpi c<frpus appearing on the back of the writ, 
and it heing entered, j.n the judgment of non pros that 
the Plaintiff wa& arrested and held to bail, sufficiently 
proved the arrest to have been made under the writ. 

Lord Kenvon said, that as against the present De- 
fendant, this was no evidence . of the arrest having been 
under the writ. Thc return of cepi corpus was made 
by the sheriff, without any privity of the then Plaintiff, 
and the judgment of nonpros was entered by the De- 
fendant in that cause. 

The Plaintiff was nonsuited (n). 


(a) Fide Blotch y. Archery C<mp 68. 


GOODACRE V. BREAME. 

xLnlto « AsSUIiTPSJT for goods sold and delivered, 
j^rliif.r viith the The Plaintiff’s witness swore that the Defendant and 

not be examined ^ his brother William Breame were partners in trade, 
prove that he and that these goods were sold to them in partnership. 

only ii liable. ® l * ^ 

* 



AFTER Hh-ARt SS qEO. III. 

The Defendant called JVilliam Breame to prove tiiat 
the goods were sold to him, and that the Defendant 
had no concern ip the purchase of them, otherwise 
than as his servant. 

Lord Ken VON. lie is not a witness J;^, prd^ ffiis; 
for he comes to defeat the action of^he Plaintiff, 
against a man who is proved to be his partner, and by 
discliarging. the present Detendant, hc 'benefits him- 
self, as he will be liable to pay a share of the costs to 
be recovered by the Plaintiff in this cause. 

Verdict for the Plaintiff (a). 

{a) lit this ci\^^ the witness the ^rawer had given money to 
might liavv been rendered compe- take it up, was held to be a cum- 
Jcrit by a release. V'^idc Young v. pet^nt witness for the Defendant 
Bairncr^ I Esp. Cas, 103. And to prove it paid, being cither lia- 
in a still later case the Court de- ble to the Plaintiff on thc 'ndte, 
terniincd, that when it appears or to the Defendant for money 
the witness is interested both ways, had and received. His being also 
they could not nicely weigh on liable in" the latter case to the 
which side his interest prepondc- costs of the action was consider- 
rated ; and therefore un indorsee cd as making np difference. Birt 
of a promissory note to whom y. Ker^ka'w, Eatt. 458- 


MACDONALD v. SX££LE, Esq. and Another. 


T HIS was an action on^^ic* case Against the De- Taking nuy 
fendauts as paymasters general oi the forces, for the haif-pay ol 

..1 ■ ‘ ft ^ 1 ^ U officer in the 

not ffivinsf nieir draft on trie bank ror a sum of money a™y by signi- 

o ^ fying hJs pita- 

due to the Plaintiff for his half pay (a). £ 


{a) ViikZ^4der(lale‘r. Duke of Mont rose, and dnather. 4T. Rep. 244. 

It 



It appeared ,tl)ftt (rfie 

listjpf -hatf ,p{i.y cjfticqrs, JPe|qpd^fs,pj;QV,qd tji^t 

tbc,Piaiutiff,.bwn« the. regi- 
ment, in a large siun. of money, on . pipnqy 

over-^awn by Ip'nj, thcy^<^itered a caveat tp prevent 
Ijjs, rec^jvingjhjs half ,pa};; jm/l in conse^iehce of that 
[ * irfi 3 * caveat Sir George Toi{g^c, the secretary at war, sent 
a k:^to r to the p^iy^ollice sigpifying his JJ/riyVs^y’s plea- 
sure that the .pay should no.t.be oojitinucd to the De- 
fenclaut longer than C7//7's</rta.v’l780. 

^ ' S'* ^ ''J U . . 1 * 

Erskine, for the PlaiutilF, said that the p.ay appeared 
to liavc been stoppe<l before the King ;> pleasure was 
signified. The pay oificc couhl not stoj) the payment 
on aecount of the ilebt due to the agent, though if tlie 
agent was indebted to liic crown an extent in aid 
miglit have secured l-his inoney. , He admitted that 
the crown hiul, the ah^plute eontroul of the army, hut 
this sum of money having been approju iated by Par- 
• liament for the express purpose of paying the forces, 
tlic King cpuldnot, merely by signifying his, pleasure, 
deprive the, Plaintiff of the inoney so appropriated. 
Lord Kkxvox said, he was clearly of opinion that 
the pay office could not stop for the debt due to the 
agent. If the public had a demaud on the Plaintiff 
that might be set off against the present actio|». But 
hh Majesty* A pleasure supersedes all enquiry, as he has 
the absolute direction and command of the army. It 
is true, Paf liament lias provided a sum of money, but 
thqt -is - to ,h§j.j^is^ij^utqd , tjic K{)^ chose?. ■' vThjC 
mpiwy, iSiupdcr,his,icpA^Qnl till. such ^imU(q,s.it is paid . 
out. The /Ci/zg canfiotf tf^he.il; fpr 3iis ,qwn;U?,e, b.ut 
he may proven t, it fr^n 'being paid.to a perspn who is 
not entitled to receive it. The caveat of the agent 

' ' , • ■ • ' ,f f. ,1 - . 



AFTRir HI. 

ww nKlrely .»rasft<>»|»|»er /tIH . fMp^ted- % / the, Mi»gt 
w4ieft iie^ado^ed'it, it>b«came Uis nijwn .fl(tt;iiand it i» 
ftfithe hoIKnt^<^ -Igdvemmfljittto. (W<M>«y; tdue 

totan (MHeer-isrlppli^ to tlie payod^nt of iib 
Tilt’ Plaintiff \vas’<n<m^mt6d. •, ' 

* 'Note: "Mr Be(m:r^'t, iiv opening tl^^efi^ndasit’s [ ^ i77 1 
case, flaid'that tbe money was not'Stopjicil'On-acconnt 
of' a debt due to the agents, 'hut 'for a debt tlue to*thc : , 

(b’own f!&r money mtiftining in ^tlje Plaintiff’s hands 
as pay-Tftaster of the 84th Fegink’nt ; hut this w’as not 
proved. 


GOODE >0. JQjCES. 

Assumpsit for money had and received: 

'i’lie Plaintitf, a grazier in the country, had sent 
three oxen by Cool'c liis drover, M market, 

to be sold by a salesman there. 'Hotbcach the salesman 
employed the Defendant as his bqok-kcejjcr, and he 
was also employed by sevctal'-other salesmen. On 
the evidence it appeared that it was the business df 
the book-keqper to receive the money from 'tlie put- 
chaser, and keep.an accoiunt of the beasts sold, distin- 
guishing what each beast was sold for, and to whom 
it belonged. When that is done the siifcsnian setids 
an order to the book-keeper, desiring ’him to ]^y the 
money to the drover. 

In the present case, Holbeack the salesman being in- 
debted to the Defendant, he refused to pay the money 

received 


Wi hirtt'Mivj, 
IW^r’iiuy *ij 7 lh* 
At (tufUi/taiL 

A hc'ok-keeWr 
in Stmthjicia 

. iiKuiey lor 
bc.i^tssold Ihrrc, 
is liable tu pay 
uch money tu 
lie ownce of the 
beasts, and can- 
not apply it in 
pAMiu nt of a 
debt due to him 
troiu the sales- 
man. 



« tbA^ m PilftjS) ‘ ‘ 

received for the Plai&tiiF’s cattle to him, insisl^g 
that he had a right to retam the thonej received by 
him, on that account,* to sati^'lhe fl<d}1:'^due to him 
from Holbeach. H^lbeach beCa^e insolvent, and the 
PlaindlF brought the prtseqt action. 

Erskine, for the Defendant, contended that there 
was no privity between the BlaintifF add* the Defend - 
[ • 178 ] * ant. The Defendant kept his account with Holbeach 
only, and tlic Pkintifif could oady call on hun for the 
money. This is much like the case of a banker. If 
a sum of money is paid into his hands for the use of a 
factor, it will never be contended that the principal 
may maintain an action against him. He offered to 
call witnesses to prove that by the universal custom of 
the market the book-keeper was considered as the 
debtor of the salesman, and not of the grazier, with 
whom ho had no connection. 

Lord Kenyox said, he never was clearer in any 
case than the present. By tlie common law of the 
land the Plauitiff is cntitletl to receive tins money 
frouj the Defendant, ami no custom whatever can 
depiivc him of it. There is not the least similitude 
between the case of a banker and tlie present Dc- 
feiulant. No privity whatever exists between the 
banker of a factor, and the principal whom he never 
l^^ard of, but this Defendant knew that he ,was re- 
ceiving ^ this monfy for thc,psc of the J*la^ntifF ; he 
eptcred his name in his book, and distinguished^ how 
much was due to hhn. , 

. - It * f 

Verdict Phdntiff. , , < 
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COLE aiid Another v. BLAKE. 

aotion was brought to recover a sum of 
£\5. 24'. which the Plaintiffs claimed to be duo 
to them for work and labour done as surveyoi s. The 
Defendant pleaded a tender of ten guineas. 

It clcaily appeared that the Plaintiffs weic not enti- 
tled to receive more than ten guineas, but the wit- 
ness who pioved the tender, on his cross examination 
said, that lie believed he had asked for a icccipt in 
full, and added that he should not have paid the mo- 
ney unless the Plaintiffs would have given such le- 
ceipt. But he .said further that the Plaintiffs in- 
sisted on payment of £\5. 2^ for thi*- work, and did 
not pretend to have any other demand on the De- 
fendant, or object to the formality of the tender ou 
account of the receipt being demanded. 

(a) Evciy case which came before the Couit at the Siittagi aftu 
Ulster Tam, 33 Oeo. 3. has been already repotted by Mr. Eijn/iaac. 

O Loid 


Mjruiiy, 

June 2 Fill. 
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Lord Kenyon was clearly of opinion that tlie ten- 
der was proved. His Lcndship said that it had been 
dotcnuined, that a party tendering money could not 
in general demand a receipt for' the^money. There 
had been one case indeed in the Exchequer^ in which 
Sir JVatkin Iflllrams was a party, where it was deter- 
mined that the King’s Receiver was. obliged to give a 
receipt (a), but that was an exception to the geucMl 
rule. In this case, however, the dispute between the 
Plaintiff’s and the witness was not whether a receipt 
should be given or not, but whclhcf the sum tcndeicd 
was sidhcieut; and, as it clearly appeared on the 
Plaintiff's’ own e\’idencc that the sum tendered w.i> 
sutricient to satisfy the whole demand, he was of opi- 
nion the Defendant w'as entitled to a verdict on the 
plea of tender. 

Verdict for the Defendant (i). 


Vide 3 IS. 

(h) Vidi, Shath V. PtlacL. ante 

S8. 

Lockykk V. Jovi s, K, B, Guild-' 
huff. Sittings lUtei rm, 

36 Gfo, J. 

Jlitsumpsit foi inonvy Ivnl, to 
wlucli tlio Dcfoiitldiit plc'vlid ii 
tciulor of t)lO. 

Tlio IMaiiitiir endcavomtd to 
plow ti dpbt of X4>0. but was not 
able to prove more than iJlO; 
and the Defendant in suppoit of 
his plea, proved, that in 
1795 * the Plaintitf and he having 
an altercation about the money 
duo from liim to the Plaintiil, he 
tendoiod a £ 10 Lnerpool Bank 
Bill of Exchange to the Plaintiff, 


wlncli he rofiisod to accept, 1 - 
on being j)aid the whole 
Ills debt. 

'file Plainlitrs counsel conh ik]- 
ed, that this was no ieoal tendci 
and attempted to distinguish lliD 
fiom the idso of a Ihink Note, 
which, in llic oidinaiy liansai - 
tions of mankind, was conbideit i 
u> rash. 

But Loid Ktnt/on said, tlia^ 
though he was not inclined io 
give a greater ciedit to paper ei 
this kind than it ah eady possessed, 
yet he was ot opinion, that the 
tender in the present case w as a 
good one ; that even a BcUik Note 
was no tender it objected to by 
the creditor ; but the PlaintiiT in 
this case vi^as precluded from now 
objecting 
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objecting to the le^atfty of^ th«r+ 
fonder by hi^ conduct at the tih^ , 
iL was madci he did not ob- 
iect to it on account of Uie form 
ia whicli it was made, but 
it was not sufficient to cover hijt 
demand. Had lie then oly^ect^ 
to it on account of Iti ^formality, 
rbe Defendant might have taken 
ihe money fronx Kis pocket and 
■ fiidcTcd tliau 


> VcTiiict for the Defendant 

and Peake for Plaintiff, 
‘Erskine for Defendant. 

This point arose again in the 
case of Mills against Sqffvrd^ 
East» T. 48 Geo, 3. when 
the Court held, that a tender of 
a Bristol Bank Bill was not a 
good tender, though no objection 
was made to it on that account. 


JACKSON ATTRILL. 

Assumpsit for tUe use ami occupation of part 
of a house, and for goods sold and delivered. 

The Plaintiff was a liquor merchant, and the De- 
fendant look one side of a house belonging to him, 
the other side being occupied by one Eaton, who sold 
' liquors on the account of the Plaintiff. The Defend- 
ant kept an eating-house, and the liquors consumed 
by the customers there, were had from Eaton, as they 
were wanted. Many of the items, in the bill, for 
liquors were under CO^. By the statute £4 Geo. 2. 
V. 40. s. 12. it is enacted, ‘‘ that no person or persons 
“ whatsoever shall be intitled unto or maintain any 
“ cause, action or suit for, or recover either in law or 
“ equity any sum or sums of money, debt or demands 
“ whatsoever for or on account of any spirituous 
“ liquors, unless such debt shall have been, and bona 
“fSe, contracted at one time to the amount of 20s, 
“ or upwards ; nor shall any particular article or item 
** in. any account or demand for distilled spirituous 

... 02 “ liquors 


The statute of 
the i?1. Gfo. 2. 
.dling 

iu{U< 

liiu’-i Ui.v i'i the 
value ol 20.S. 
do"', not 
to I'Cjuoi I 3i*ii 
tor the purpose 
of being 

figaiu. 

[MSI] 
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*' t ^ * *• 

“ liquors be allowed or maintained, where the li(piors 
“ delivered at one time and mentioned in such article 
“ or item shall not amount to the full value of 2()j. at 

the least, and that without fraud o/‘ covin.” 

G arrow, for the Defendant, contended that the 
Plaintiff could not recover in the present action for 
such liquors as were sold in quantities of" less value 
than 20 j. They were sold directly in the teeth of 
this act of parliament, which is positive and without 
any qualification or exception, 

.Lord Kenyon thought this case did not fall within 
the mischiefs intended to be remedied by this act of 
parliament, the intent of which was to prohibit the 
sale of such small quantities to the consumer. This 
was done for the purpose of preventing the pernicious 
cfiects of dram drinking, which had been found ex- 
tremely injurious to the lower orders of society. In 
the present case the liquors were not sold to the De- 
[ * 182 ] * fendant for his Own consumption, but for the use of 
the guests resorting to his house in the way of his 
trade, and therefore, in his Lordship’s opinion, not 
within the act of parliament. His Lordship said that 
he would take a note of the objection, and the De- 
fendant might move the Court if he thought proper. 

\'crdict for the Plaintiff (a). 

(o) 1 believe the Defendant did not move the Court- 


GREEN 
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GREEN ». IIEWETT. 

Assumpsit fgr money Iwd and received. 

The action was brought for tlje purpose of trying Cuurl uf Kin|;*s 
the Plaintiff’s right to the office of Usher and Cryer 
of the Court of King’s Bench, which he claimed as 
the grantee of the crown. Tlie Defendant admitted 
the Plaintiff’s right, but claimed the office of Under 
Usher, as an independent and distinct office from that 
of the Chief Usher and Cryer. 

Bearcroft, in his opening for the Plaintiff, said it 
was clearly competent to the principal to e.xecute by 
deputy, and that it was also clear that if a principal 
appoints a deputy, the appointment falls on the death 
of the principal. That the person who appointed the 
Defendant being dead, his office was at an end, and 
the Plaintiff had a right to appoint any 'other deputy. 

It was convenient it should be so, for the principal 
would be answerable for the deputy civilly, even 
should he be guilty of extortion. He said that a 
* Deputy Teller of the Exchequer had contended that i#3] 
his office was independent of that of his principal, but 
he was unsuccessful. 

The Plaintiff then proved a patent dated 27 Car. 2. 
another in 3d of /F. <§’ M. and a third on the 2‘^th of 
April, 25 Geo. 3. whereby “ the reversion of the office 
“ of Usher and Cryer of the Court of King’s Pencil,” 
after the death of John Collier, was granted to John 
Cranston, and the next reversion, subject to the lives 
of the said John Cranston and John Collier, to Mil‘ 
icuKd Howe. John Cranston being in possession of 

O 3 the 


13S 


Tueulfiitf 

July '2<1. 

At It etiminsier. 


'I'l.e under 
UshcM and 

Clr\t'ra uf 



183 


CASES AT NISI PRtUS, 


I * 184 ] 


'I ! <* Inqu'' it ion 
»..k< (1 ill tlio 
\ f p.r n X) .A, to 
ri.'* ler-s due lo 

ft rie.tii' oiiiccis 
1% coiK Imsim- 
evidence. 


the office, and Mihoard Rowe being intitled to the 
reversion, they by <lced poll appointed the Defendant 
“ one of the Deputy Ushers of thqi Court, to hold 
“ and exercise the office of a Deputy Usher of the 
“ said Court in all things which to that office only bc- 
“ long, so long as he should live, and to take all 
“ wages, J'ees and regards which belong to the ojfiee 
“ oj a Deputy Usher, and have been anciently due 
“ and accustomed to be paid for the exercise of the 
“ said office,” and the Defendant at the same time 
signed a paper, whereby after rcceivlrg the apjjoini- 
nienthe “ acknowledged and agreed that such a])point- 
“ ment was not uuflerstood to contain any warranty 
“ or assurance from the said John Cranston and Mil- 
“ icuo'd Roxve, or either of them, for his holding the 
“ said place or office longer than the said Jolui Cran~ 
“ Sion and Mihvard Rowe, or the surviv'or of them, 
“ should happen to live, in case any future (hyer or 
“ Usher should be appointed by Ins Majesty or any 
“ of his successors who should ha\e power to remove 
“ him from his said office.” 

* I’he Plaintiff next proved a grant of the reversion 
to him on the 26th of Fe.bi'uary, 28 Geo. 3. which 
grant, like all the others, granted the reversion of the 
office to him “ to have, occupy and enjoy, and exer- 
“ cise the said office unto him the said William Green, 

by himself or his sufficient deputy or deputies, wdth 
“ all and singular rvages, tees and regards, anciently 
“ due and accustomed upon the exercise of tlie said 
“ office.” 

Lord Kenyov asked what appeared from the in- 
quisition taken in the year 1730 as to the fees claimed 
by these officers When the Cuslos Rotulorum died, 
which made room for Sir David Lindsay, it occurred 

to 
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to Lord Mansfield that the office of Deputy failed, aiiU 
he doubted whether Mr. Filmer was uot out, but a 
learned gentleir^an at the bar stating that in that in- 
quisition the office was treated as a distinct oilicc 
f)-oin that of the j)rincipal, he was suffered to con- 
tinue in his office. 

In a late case on the petty bag fees that inquisition 
was considered as conclusive evidence by all the gen- 
tlemen of the bar, and so treated by me. 

The Plaintiff proceeded in his eridence, and proved 
the death of Milward Rowe on February 7, 1793, 
upon whose death the Plaintiff appointed four deputies, 
who came into court with gowns on for the purpose 
of asserting their right to, and doing the duties of the 
office. He also proved that the Defendant had re- 
ceived money for the justification of bail, and on the 
trials of causes. 

Erskine, for the Defendant, said that he meant to 
contend that the offices of Chief Cryer and Under 
(.hyei-, weie distinct and difterent offices, and that the 
* latter were not deputies to the former, but entirely [ * 
independent of him. That it was so considered in the 
year 1730, when the inquisition was taken, for the fees 
due to each were contained in separate lists. («) By that 
inquisition it appeared, that all fees taken in court 
belonged wholly to the Under-ushers and Cryers, and 
that the Chief Usher and Cryer was entitled only to4d. 
for every judgment, and 4d. on every special or com- 
mon bail, which amounted to *£400 per aim . ; and as 
no such fees had been taken by the Defendant, he 
contended the Plaintiff must he called. 


(a) See the Lists presented to tiic House of Conunons, p. 27 ■ No. 
12 ) and p. 32. 

O 4 


Lord 
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Lt>rd Kenyok. I will not how far it j^.|rru- 

dent ill the Plaintiff to bring aight to ,a,aineeurc 

place thus publicly into discussion. The old way of 
trying questions of this kind was by aii assize, but that 
mode is now laid aside, and this more compendious 
form of action adopted in its stead. This is a good 
form of action to try the Plaintiff’s title to tjic office, 
but it behoves the Plaintiff to shew that he.is entitled 
to the fees which the Defendant has received, lie 
must shew what the limits of his demand are. But 
what proof has been given in this case, that any fees 
belonging to the Usher of the Court of King’s Bench 
have been received by the present Defendant ? As far 
as the inquisition goes, his fees are described, and 
they contain nothing that will include the fees now 
claimed. In many cases, the office of the deputy 
depends on the office of his principal, and ceases with 
it, but not always. The whole argument in this case 
rests on assumption. It has been assumed, though 
not proved, that the Under Ushers are mere Depu- 
ties of the Chief Usher. If the word Deputy is used 
[ • 186 ] *in the patent instead of Under Usher, it will not af- 
fect the case if it appears from the nature of the office 
that he is an independent officer. Many officers have 
power to grant more stable offices than their own. 
The Chancellor appoints the Masters in Chancery and 
Cursitors ; yet if the King was to exercise his right of 
displacing the present Lord Chancellor, that would 
not affect the Masters in Chancery or Cursitors ap- 
pointed by him. The case of the Teller of the Ex- 
chequer do<;s not apply ; it was clearly proved in that 
case, that he was a mere servant. I’here is no ground 
for saying that this Defendant has received one farthing 
Irclonging to the Plaintiff ; even if the fees were im- 

• properly 
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properly received by the Defendant, it do.•^ not fonow 
that they belong to the Plaintiff ; to support this ac- 
tion for them, he should shew expressly that he is en- 
titled to them! I say nothing of the Act of Parlia- 
ment, but it is well worth Mr. Greens while to con- 
sider whether these arc not offieers independent of 
him. The acknowletlgemcnt sigried by the Defend- 
ant does not go in derogation of Ids life estate, if he 
has such an interest, it wa.s only meant to avoid a 
warranty. 

Nonsuit. 


HAWKINS and Others v. RUTT and Another. 

J^SHUMPSITior goods sold and delivered. 

The Plaintiffs had desired the Defendants to re- 
mit them the delit, for wliich tliis action was brought, 
* by the post; and the Defendants had accordingly in- 
closed hills of exchange of sufficient value to satisfy it, 
in a letter. This letter was delivered to the lk*ll-man 
in the Street, hut never came to the hands of the 
Plaintiffs, nor could they trace any of the bills. 


Wrdnttsihiy^ 

Jnhj'3^. 

yit GuildhttlU 

A persiin rc- 
miftmg moii«y 
by the post 
shuuM deliver 
the letter at tho 
general p<^st- 
oHire, or a re- 
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appohitoi^ by 
that otfite, and 
not to a bcll- 
iii \u in tlu‘ 
street. 

[ * 187 1 


The Defendants’ counsel contended that tliis was a 
good payment. The bills thc}' said were remitted in 
the mode pointed out h}- the Plaintiffs themselves and 
at their risk. 


Lord IvEXYoy. The Defendants have not, in this 
ease, used <lue caution. They ought to have delivered 
the letter at the general Post-officc in Lomhurd-street, 
or to one of thc houses authorised by that office to re- 
ceive letters with monev, and not to a Bell-man in 

the 
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the Street. Delivering letters with money, or bills 
in them, to a man of that description, is a temptation 
to him to be dishonest Had the Defei]dants delivered 
the letter at a proper office, I should have thought 
that this was a very good remittance, but I do not 
think the Plaintiffs ought to be charged with money 
remitted as this was. 

A'^erdict for the Plaintiffs. 


STEVENS awl Others v. THACKER. 

PTAHIS was an action hy the indorsee of a bill of 
exchange against the acceptor. 

* When the bill was [)roduccd to the Defendant for 
payment, he said that the acceptance was a forgery, 
and offered to make an affidavit that he had never ac- 
cepted the bill. Tlic Plaintiffs at first agreed not to 
sue the Defendant on the hill if he would make tlie 
affidavit offered bv him; but being afterwards con- 
vinced that the Dctciidant liad accepted the bill, they 
refused to receive the affidavit, and brought this ac- 
tion. The affidavit had been drawn and ingrossed, 
but not sworn. 

Erskine, for the Defendant, . contended, that the 
Plaintiffs having agreed to accept the Defendant’s 
affidavit as evidence'that he was not the acceptor of the 
bill, could not afterwards recede from the agreement ; 
and mentioned a CJise wherein Lord Mansjidd had 
decided, that the Defendant might discharge himself 
by such an affidavit. 


Lord 
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Lord Kenyon. Had the Defendant sworn the 
athdavit, 1 should have held that lie had discharged 
liimself from the prc.scnt action, though sueli allidavit 
had been false, for tlie Plaiiitilfs, wlio had agreed to 
accept tliat aflidavit as evidence of the fact, should not 
after having induced the Defendant to connuit the 
crime of perjury, maintain an action on. the bill. But 
as in the present case, the Defendant h.ad- not sworn 
the affidavit, he still remains liable to the Plain- 
tiffs’ action unless he can prove the acccjitancc a for- 
gery. 

The Defendant calling no witnesses, the Plaintiffs 
h;ul a verdict. («). 


(a) rklf Rretton v. Vrctihnnn^ 
Sir T. liaj/w. L53. whoro tho l)r- 
I'piulant proinisrd to pay a debt 
ill (‘onsitloration that tin* Plaintiff 
Would make bh aMiduvit bi t'oiv a 
Mustrr in Cliancmy, ami il was 
a bimhn;j; promi'^p, 


the Master had no aulhority to 
administer tho oath. 

See also 3d Lav. C4-1. where 
it \va.s determined iliat the paities 
wiio substitiitfd a particular form 
of liiul should bo bound by the 
dicisioiu 


las 


^ DICK r. LUMSDEN. 

T ROVI’R I’or a (juautity of beef and pork, which 
had been defnered to the Defendant at Next'ry 
in Ireland, tabe convcyeil in a ship, of which he was 
ina.ster, to London. 

']'he [)rovisions in (piestion were sent Thompson 
4* Co. I'roin Nea'ry, to Eustace and Holland their fac- 
tors in London, for the purpose of being sold ; and on 

the 


t 
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the 10th of January 1793, Thompson <§* Co. wrote to 
Eustace and Holland to make an insurance, and said, 
that they would send the bill of lading. ^ They Accord- 
ingly sent the bill of lading on the 14th of that mouth, 
not regularly indorsed, but with the n:ime of Eus/acc 
and Holland written on the back. The insurance was 
made on the 15th, and Eustace and Holland then 
wrote to Thompson ^ Co. for an indorsement of the 
bill of lading. By a letter dated the 2d of February, 
Thompson ^ Co. answered, that if the bill of lading 
teas not indorsed it was a mistake^ and that they 
would send an indorsement ; upon which Eustace and 
Holland sold the provisions to Boehm and Taylor. 

Thompson Co. had drawn bills on Eustace and 
Holland, and they not being able to pay them when 
they became due, the PlaintilF paid them for the honour 
of Thompson (§• Co. the drawers, of whom he was in 
other respects a creditor ; and having knowledge of all 
the above-mentioned transactions, he wrote to Thomp- 
son (§' Co. for an indorsement of the bill of lading, 
which they sent him. He then demanded the provi- 
f*i 90 ] sions of the * Defendant, but Boehm and Taylor 
having indemnified him, he delivered the provisions 
to them. 

Er shine, for the PlaintiflF, contended, that the De- 
fendant was bound to deliver the goods to the in- 
dorsee of the bill of lading, and could not take upon 
himself to judge of the Plaintiff’s title to them. He 
compared the case to one which he said had been de- 
termined by Mr Justice Gould on the circuit; wdlo 
held, that a carrier having a mill-stone directed to one 
man, could not take upon himself to deliver it to an- 
other person, who he thought had a better title. 

Boehm 
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Boehm and Taylor had no legal title to these provision^ 
whatever right they might have in equity. 

Lord KENvoir. The PlaintUF knowing all the 
circumstances *of this case, could not by any subse- 
quent act of his own, take the goods in question out 
of the possession of Boehm and Taylor. Though be- 
tween persons ignorant of the transactions, an in- 
dorsement is the only transfer, yet where parties 
know the whole circumstances, a letter of this kind 
is a sufficient transfer of the property. The bills that 
have been mentioned, were not drawn prcoisel}' for 
these goods, but on tlie general account. Here the 
factor transferred the property, and having a compe- 
tent authority so to do, it was not essentially neces- 
sary that lie should have the possession of the goods 
or an indorsement of the bill of lading. This is 
much like the case of a register county, as to the pur- 
chase of real property. If a man doth not register 
his purchase deeds, and another person buys the 
estate zoithout notice of the previous purcha.se, it will 
* hot affect him ; but if he knows of such purchase [ • 191 ] 
he shall not avail himself of the neglect to regis- 
ter. (tf). 

The Plaintiff was nonsuited (J/). 

(a) Vide Hine v. Dodd, 2 Atk. 275. 4 Bmr. 2050. 

(b) Vide CaldKtll and Ot tiers y. Ball, I Term Rep, 205. Hibbert 
and Carter, ibid. 745. 
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CASES IN K. B. 

I 

AT THE SriTINGS 

AT NISI PRIUS, 

A FTE R MIC HA E L MA S TE R J/, 

31 GEORGE 111. I7y3. 


HEARN and Anotlier t'. TOMLIN. 

T HIS was an action for the use and occupation of 
a wharf. 

The Plaintiffs had agreed to sell the wharf to the 
Defendant, and stated tliat the lease had IS years to 
run. Under this contract the Defendant entered 
into possession of the wharf ; but it being afterwards 
discovered that the Plaintiffs had an interest in the 
premises for three years only, the Defendant refused 
to Goinpleat his purcliasc. The first witness proved, 
tliat so far from being a beneficial occupation to the 
Defendant, he had been put to great expence in re- 
inpving timber to the wharf which was intended to 
continue there some years. 

Lord Kenyon. To maintain an action for use and 
uccuputiun, it must appear that the occupation has 

been 
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been beneficial to the Defendant. This occupation 
was iujurious to the Defendant, who had lie been told 
that the Plaintiffs had only a term of three years in the 
premises, woujd never have entered. upon them, and 
the Plaintiffs shall not be permitted to make this the 
ground of an action. 

Ilis Lordship therefore directed a nonsuit. 


L^PSDELL r. STEWART. 

■/l>SSL^JifPS17' for work and labour as a survevor. a , r <y-)r h i-. 

i accord- 

The Plaintiff dcnnuided X34. being per cent, on , Jw. labour 
all money dialled by, and allowed to the differout 
trade-smen. The Defendant had iraid one half of the 

i over nu SCI- 

sum demanded into court contending that C.J- /.icr cent. “ 
was a sufficient compensation for the business the 
Plaintiff had done. lie had done nothing more than 
measure the work, and settle the bills, not being at all 
einpbn’cd in building the house. 

GarroWi for the Plaintiff, ofTcred tocall vv itnc.ssesto 
pro\'e that the uniform practice of surveyors was to 
cliargc £5 per cent, on all money allowed to the 
workmen; and instancetl the case of surgeons and 
others, whose fees vere settled by the evidence of 
professional men, as to the usual charge on such 
occasions. 

Lord Kkxyon. The Plaintiff is entitled to a rca- 

(«) Sime rule applied to thi per ceutage of 7t per etnL char^.J 
by auctioneers, JlfaWi? V. I Esp '140. 


..^onablc 
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CASES AT NISI PRlOS, 

sonable coin}>ensation for liis labour, but he is not to 
estimate that by the money laid out by the Defendant 
in finishing his bujlding. 

* I am bound to give my opinion on the matter of 
law, the Jury will answer as to the tact I am enabled 
to state from the record what is the true question be- 
tween the parties. The Plaintiff states his demand to be 
“ as much as he reasonably deserves to have for his 
“ work and labour.” Docs he reasonably dcsertx* to 
have this exorbitant demand ? As to the custom of- 
fered to be proved, the course ot robbery on Bag- 
shot Heath might as well be proved in a court of 
justice. It ought not, nor cannot be supported. 

On his Lovilship expressing himself thus strongly. 
Garrow consented to a nonsuit. 


ASHLEY HARRISON. 

T his declaration stated, that the Plaintiff du 
ring the time of Lent 1793, caused to bo per- 
formed every JVednesday and Friday night, by divers 
singers and musicians at a certain place of public 
amusement, called Covent Garden Theatre, certain 
musical performances for the entertainment of the 
piddic for certain rewards paid to him f )r admission 
into the said place of public amusement by those per- 
sons who were desirous of heaving the said musical 
performances; by means whereof he derived great 
gains, t^'c. yet the Defendant knowing the premisses, 
but contriving to lessen the profits, <§’c. and to terrify, 

deter. 
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deter, certain public singer called Gertrudt 

Elizabeth Mara ; who had been before that time re- 
* tained by the Plaintiff to sing publiply for him at the 
said place, Sgc. from so singing ; wrote and published 
a certain false aiul malicious paper writing of and con^ 
corning the .sai<l G. E. Mara., and of and concerning 
her conduct, as such public singer as aforesaid, con- 
taining therein, d^’c. The libel was tlien set out, and 
ilie declaration concliuled, that by reason thereof the 
said G. E. Af. could not sing without great danger of 
being assaulted, ill-treated, and abused, and was ter- 
’•ified, dct<'rred, prevented, ainl hindered from so 
'liiiging ; and that the profits of the anruscincnt were 
thereby rciulcred much less than they otherwise would 
have been 

On rl.co[)emngof the cause, Lord Ke?iyon expressed 
his disapprobation ul' tlie action, but on Ei'akine, for 
,'hc Plaii'til'f, suggesting, that the objection was on 
the record, his Loidsiiip permitted the cause U/ 
proceed. 

The tleclaralioii was proved, and Madame Mara 
Kairl, that •' slicdiil not chvise to expose herself to con- 

tempt again, and theiefore icfused to sing.” 

Wheii the Defendant’s counsel were proceeding to 
their defence, they were stopped by Lord Kenyon, who 
said; This action i.s unprecedented, and 1 thmk can- 
not be supported on principle. The injury' is much 
too remote to be the foundation of an action. If this 
action is to be maintained, I know not to what extent 
the rule may be carried. For aught I can see to the 
contrary, it may equally be supported against every 
man who circulates the glass too freely, and intoxicates 
an actor, by which he is rendered incapable of per- 

P forming 
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forming hi^ part on the stages If injury has hap- 
[• 19 ^)] * pened, it was occasioned entirely by the vain fears o\ 

caprice of the jyctress. Madmn Mara says, she did 
not chuse to expose herself to contenipt again. The 
action then is to depend entirely on the nerves of the 
actress, if she chuses to appear on the stage again no 
action can be maintained ; if she does not, her refusal 
is to be followed with an action. In actions for de- 
famation whereby a woman loses her marriage, it is 
not sufficient to prove that she was a virtuous woman, 
and one who might reasonably hope to have settled 
well in life ; but a marriage already agreed upon must 
be shewn to have been lost, (a) 

The Plaintiff was nonsuited. (5) 

(o) Vide Cr). Eliz, 7‘S7. fVo. Jnc, 422. Lut\L\ LuUh. 2 IS, 
(’/>) Vid(. Tarlton and OtluTs* ^v, M*OaxLlcy,pnsi Cro. Jat, 
lio/i, licp, l()2. S. C. 1 RoH. Mri(t». U)7i 108. 1 Bac. Abr. 53. 


!M. 7ih. 


1)(jK dem WILLIAMS and Another v. PASQUALI. 
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with- 

oat giving a pre- 
vious notice to 


T^IIE Defendant came into possession of the pre- 
misses for which this ejectment was brought a*; 
tenant to Daniel Morg'an whodevised the same to the 
lessons of the Plaintiff upon certain trusts mentioned in 
his will. The will of Jiforgan had been contested in 
the Ecclesiastical Court, and it was proved that the 
Defendant had frequently said he wa.S ready to pay his 
rent to .any person who was entitleil to receive it ; but 
doubting whether the tvill w^as duly made, he had refu- 

se*! 
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sed to pay it to the lessors of the Plaintiff He had 
paid part of this rent to a man of the name of Parke 
who had collected rents for AIorgafi\m his life-time. 

* The Plaintiffs’ counsel contended that this refusal [ * I97 j 
of the Defendant was such a disavowal of the lessors 
of the Plaintiffs’ title, as entitled them to conVider the 
Defendant as a trespasser, and eject him without any 
notice to quit. 

d^ord Kknyox said, this was not such a case as ren- 
dered a notice unnecessary. It had been held that if 
a tenant put his landlord at defiance, he might cdfisi- 
der him either as his tenant or a trespasser, and in the 
latter case need not give him a notice to quit before 
he brought his ejectment: but that was not the case 
here, for the Defendant professed himself ready to pay 
to any person who was entitled to receive; nay, it is 
ju oved that he actually paid a considerable part of his 
rent to Par If, who was the collector of Morgan in his 
life-time, and the only jrerson he could trust. 

The Plaintiff w:is nonsuited, {ii) 

(n) Fide Bull. Ni. Pri. 96 . 


PULLER and Others, Assignees, ^c. of FORBES 
and GREGORY Bankmpts v. ROE and Others. 

Assumpsit on a promissory note for *£“9800, 
dated March 8, 1793, payable to Charles Caldwell, 
Esq. and Company, or order, and by them indorsed to 
the bankrupts under tlic linn of “ Messrs. Ji. Burton, 
“ Forbes and Gregory" 

C. and J). and s..tlsfv uch debt tlx'v indorse a note given to them. In an action 
inHuricos of that note the tlVntor may set-off aoy demand h‘ ha-i agaimt A. ^ (o. 


Monday, 
l)cc. 6tl». 

At GuitdhalL 


A. S. C. and JX 
are in partner- 
ship together, 
and C\ and 1>« 
also trade on 
their separate 
account, 'fbo 
partnership of 
A. S Co. be- 
comes indebted 
by C. and i). aa 


PS 


The 
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The Defendants pleaded the general issue, and gave 
notice of set-off. 

Bartholomew tBurton, and the bankrupt Forbes, 
carried on the business of general merchants in Lon- 
don, from the year 1762 to 1769 , and on the Slst 
of January 1 769 , the bankrupt Gregory was admit- 
ted a partner in the house. Burton died on the 
.C7th of April, 1770 , but the business was still carried 
on under the old firm of “ Burton, Forbes, ||id 
“ Gregoi'y." 

On the Slst.of 1774, Forbes oxiOi Gregory he- 
came partners with Charles Caldwell and Thomas Smith, 
in a banking-house at Lwei'pool, under the firm of 
Charles Caldwell Co. and tliat partncrsliip continued 
to the time of tlK'ir respective bankruptcies, which 
happened in the month of March, t’/-. that ot 

“ Forbes Gregory o\\ the l6th, and that of Caldwell 

Co. on the 18th of that month. 

The twoliouscsof /'bcAc^rand Gregory eaxACakhveli 

Co. were distinct and separate houses ; Caldwell and 
Smith having no concern in the business carried on 
by Forbes and Gregory in London, though the latter 
were partners in, and equally concerned with Caldwell 
and Smith in the hanking business carried on at Liver- 
pool, under the firm of “ Charles Caldwell 4‘ Co.'’ 

Caldwell and Smith were also in partnership with 
the Defendants under the firm of Roe <§’ Co. ; which 
company kept a banking account with the house of 
Caldwell Co. at Liverpool ; and that house being in 
advance for the Defendants, they, on the 8th of 
March, 1793, made and signed the note on which the 
auction was brought ; and the house of Caldwell Sg Co. 

• at 
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at Liverpool, being indebted to Forbes and Gregory 
to a large amount, indorsed the note to them. , 

*Tbis note was given for the balar\.‘c then supposed [ ' 109 J 
to be due from Defendants to Cahhcell Co. but 
it was afterwards discovered tliatasuin of JCSUSQ. l.y. 

M'ith which tlie Defendants were debited for sundry 
f)ills supposed to have been drawn by JHaJor ((’aid- 
•cell Sy Co’s, agent at Truro) was improperly charged ; 

Midi bills never having been in fact drawm. 

Binrer, for the Defendants, contended that Forbes 
Old Gregory being partners in the house of Caldtvell 
Sy Co. must take this note, charged with every incum- 
brance which it would be liable to in the hands of 
Caldrcelt Co. and therefore that the Defendants had 
a right to deduct the above-mentioned^um of JC3S59 
U. and to set-off not only the sum of xdbO. 8s, Wd, 
due to them from Forbes and Gregory as the acceptors 
of several bills drawn by Caldteell^ Co. on thenii but 
also the sum of <i,’26’0. 18r 3r/. due to the Defendants 
from Caldtvell Co. on several bills drawn by 
Caldwell Sy Co. on Forbes avn\ Gregory, which were 
not accepted by them. Some of these bills had 
been drawn by Caldtvell Sy Co. for checks drawn upon 
them by the Defendants as their Bankers j and the 
liills not being paid wdien they became due, ip conse 
fpiencc of the failure of' Caldtvell Co. and Forbe.s 
and Gregory, the Defemlants were obliged to take 
them up, and had paid to the several holders of them 
the full value thereof. The others were either payable 
to the Defendants, or indorsed to them by the respective 
payees. 

Erskine, for the Plaintiff’s, contended that Forbes, 
and Gregory being a distinct and separate house, and 
creditors of Cfl/i/we// <S' Co, to an amount much beyond 

P 3 that 



199 


CASES AT NISI PRIUS, 


that for which this note was given, M^ere not liable to 
|)ay the before mcntiouccl sum of jC3859- 1#. or the 
bills which they^had/zo^ accepted. For payment of 
[ * 000 ] those * sums the Defendants must loolv to the estate of 
Caidii'cH Co. who weie their debtors, 

I.ord Ke.vvox. This note was given to Caldwell 
(-5’ Co. as a banking-house, and constitutes an article 
in the aocounts between the Defendants and them, 
'^riiey cannot us heiwce.n themsel'ccs raise a distinct ac- 
count, though they iniglit iiuloiac to a third person. 
The allairs of the (company are in presumption of law 
known to all the partners, and all are cfiually liable. 
The Defendants send this bill to Caldwell 8^ Co. to 
cancel part of the debt due to them : Can they, by 
an act betwewi themselvizs, divert this money to 
another purp(^, and leave the whole of the De- 
fendants’ debt outstanding.^ 

The Plaiutitfs, therefore, had a verdict for the ba- 
lance due to them, after deducting the several before- 
mentioned sums of money, and also the sum of .£’10^4' 
which it was admitted that Forbes and Oregon/ had 
received of the Detendants previous to their bank- 
ruptcy. In the follorviiig term a motion was made 
for a new trial, but the Court refused to grant a rule 
to shew cause. 


It'ril/.f t/rifi, 

Ih'Lcmicr 18lh, 


MATTHEWS qui tarn v. GRIFFITHS and Others. 


If a coiuttry npHIS was an action oj\ the statute against usury. 
Kinkcr ili,- I ^ , , . . ' 

<.mnti,ii!ai)iii ■*- J he dccuiratiou coutamcd iiiany coujits OH dif- 

taki s iniiTist 

.rii««i...ic ferent loans. 

,me It li.is U) 

Mi, and indiMil (;f ^Viug moiw’.y for Lhc b:’I gi’ c.-.LOtes jayablc iu at l|ircc days after sight, mch 

L' lii’.r', biiukor isgnjUy of iiMi:' • 

The 


ferent loans. 
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The Defendants being bankers at Portsmouth, 
and Mrs. Steu'art the proprietor of a considerable .salt- 
w'ork near that place; on the 21st oi^Deemher, 17y2, 
Thomas Knotty the servant of Airs. Stexrarf, drew' a 
bill for jiXiOO, on Sed/ei/ her agent in London, 'flu* 
bill was payable to the Defendants or order, thirty 
day.s after date, and iniinediately it was drawn, taken 
to the Defendants, who gave their note for ,.£000, 
payable three days after sight at Fry and Robinsons, 

in London. For this the Defendants received a dis- 

\ 

count of j per cent, calculating on the thirty days the 
bill had to run, but making no deduction on account 
of the tlirec days the note had to run after sight, or 
of the three days grace w'hich the bankers took there- 
on. Knott, on eros.s-exanunation, admitted that tlie 
money to be recei\ ed on the draft wa^ intended to be 
remitted to London, but swore that no money was 
offered to liim by the Defendants, but that they gave 
him the note at three days sight, without asking any 
fjuestions as to the mode in which he would be paitl 
the inonc}'. All the other transactions between the 
parties were of the like nature, and another witness 
proved that these notes, payable at three days sight, 
were discounted when they arrived in London. 

Lord Ken vox, said he was clearly of opinion that 
this Wcis an usurious contract, whether the person dis- 
counting the bill chose to receive a note or money. 

If Airs. Stewart chose to have a note payable in town, 
the Defendant should not have taken interest for the 
time that note had to run, but should compute his in- 
terest from the time it was payable; and on Mr. Lub~ 
bock the banker (who was on the Jury) saying that 
* whenever he sent a bill to Bristol, the drawee sent I 
a bill on London payable at thirty days after date, his 

P 4 Lordship 
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Lordship said, that tlic la^v in this case was clear, ancl 
that no usage whatever could coiitroul it. 

On this the p/.rtics compromised the cause, and 
agreed to withdraw a juror; which doAe, 

Lord Ki:nvon said, Now the cause is over I must 
say one word for myself. I am most clearly of opinion 
that this is usury. Whether the party consented or 
not can make no diflcrcnce. She was entitled to re- 
ceive in money the amount of the bill after deducting 
the interest for the time it had to run. The l)efeud' 
ants could not give a note payable xu six da^ s with- 
out deducting from the discount the interest for those 
six days. There ixiay be cases where a country banker 
may be entitled to receive more than j[!5 per cent. ; 
such was the case of the Sudbury Bank (r/), which 
came on in th' place some years ago, and in which my 
opinion concurred with that of the Jury. But all men, 
lawyer's or not lawyers, must agree on this case, be- 
cause here was a second discount paid on the notes. 
The case is so clear, that no two men in the profession 
can entertain different opinions on it (i). 


{ii) JVinc^t qui tarn v. Fcnn. 2 
7\ Rip. 52. 

(b) The opinion of Ken- 
yon in thib case was much ques- 
tioned at the time, but bis Lord- 
ship al\va 3 ^s adhered to it; and 
expressly recognised the dcdsiun 
in Maddoeks v. JIamniety 7 T. 
Rep. 185. A similar q le.stion 
arose in the case ol Ham met 
Fed, 1 JJe.'. aud Puf. 14*4. but it 
was there considen’d rather as a 
question of fact for the Jury, than 
question of law, and the.iuiy 
lia\ing .found a verdict for the 


riaiutifl’, the Court refused a new 
trial. In that rase the PlaintilV 
being a banker in the country 
discounted Tills at four months 
i'or and took the whole interest 
for tin* time they had to run. A. 
on being asked how he would 
have the money, directed part to 
be carried to his account, part 
to be paid in cash, and part by 
bills on London^ some at three, 
some at seven, and some at thirty 
days sight, and the money was 
paid accordi,ngl 3 \ On the mo- 
tion for a new trial, the Chief 
Justice 
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J ustlce iCIByreJ said, I cannot 
ai;n‘c to the doctrine that this 
transaction was necessarily to he 
taken to be a mere transaction -of 
loan, and not of remittan('(‘. I 
iliink there was room to cunsidi r 
It as a ini\ed case of loan and 
remittance. Had the bunker told 
clown the money, or tendered 
bank notes, and had A. put tluan 
iiilu his pocket, or swept tln'in 
into his hat; and then said,— 
But 1 want to .send money to 
Loniluny will you lake part of the 
money back and give me bills V* 
and the banker had accordingly 
done so and given tliese bills, I 
cannot .see that there woiijd hu\e 
been any colour for calling it an 
u'.uriou^ transaction. it was 
})ro\ed by the \vitnes.s that the 
iianker asked, How will yon 
ha\e the money wlnc.h •^hort 
<juesrion includes, whether lie 
would ha^e it in ca^^l or in cash 
noic.s, or in account, or whether 
he had any desne to lia\(' part of 
il i emitted for him lo I, on don,— 
In the concluding part ol his 
judgmenl, his Lordship added, 
“ Tho transaction is always be- 
fore a Jury. It is for them to 
say w hether It is a ih.Mci’, ora 


fair agreement on good consider- 
ation; whether if there be any 
overplus yifter the fne per cent, 
taken for discount, Jt is properly 
referable to some lawful collate- 
ral consideration or not; if it he 
so referable we should do the 
grossest injustice, if instead of 
distributing the transaction into 
the parts of which it is composc^d, 
we were by a strict literal con- 
struction upon evidc'nce to pro- 
nounce the ciJiitract to be A\hat 
in substance it is not, a contract 
for mere loan and forbearance. — 
On the whole of the case, I see 
no ground snflicieiit to say that 
the verdict is wrong. I thought 
the transaction so far doubtful at 
the Inal that I Avished the Jury 
to consider wliethcr the giving 
these hills on London was not a 
im'ie (over for an ii.surious con- 
tiacl. I said, that if the bills 
were drawn at a longer dale than 
is usual in the course of business 
it ought to be const mod as de- 
vice; had they detennined ilie 
other way I should nr»l have quar- 
relled with their \crdtct; but I 
think there is no sulFicient reason 
for granting a new trial." 


AVILKES 
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7 nursday, 
December 19th. 
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WILKfJ and Others w, JA(;:KS. 
Assumpsit on a hill of exchange, draw’n hy 

Vaughan on Eiistace and Holland, and indorsed hy 
the Defendant. 

The hill was dishonoured by Eustace and Holland, 
but no notice of such dishonour given to the Dcfeinl- 
* ant. The Plaintiffs’ counsel alicmpted to cure this 
negligence by shewing that Vaughan the drawer had 
no effects in the hands (if Eustace and Holland. 

But Lord Kenyon was of opinioit that this circum- 
stance would not avail the Plainti|fs. That rule only 
extended to actions brought against the drawer, the 
indorser was in all cases entitled to notice, for he Itad 
no concern with the accounts between the drawer and 
afeeptor. 

'I’hc Plaintiff then proved a letter of the Defend- 
ant’s acknowledging the debt, and promising to pay 
it, on which evidence he recoi cred a verdict. 


fiR.WT V. JACKSON, Bart, and Others. 

T his action was brought on a bill of exchange 
for 100, drawn in the year 17d8, by Hesen- 
clever and Co, on the behalf of the American Coj7i- 
pany, of which company it was admitted the Defend- 

ged and oncplctui his bankrnptcv, i:pnii which the Plaintiff eiitfrs a nolle prosequi as to him, 
evidence ox tnc arimi!tsion&of such Dclcndant made before he obtained a certificate. 

ants 
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ants were surviving partners. Hesenchver was also a 
Dctcndant, but ha\ ing pleaded his discharge under a 
connnissioii of bankruptcy, the I^aintilf had entered 
a nolle prosequi as to him. 

Amongst other evidence the Plaintiff offered the 
answer of Jlesenclever to a bill filed against him in the 
Court of Chancery by of her creditors. At the time 
this answer was sworn, Jle.'icnclever had become a 
bankrupt, but liad not obtained his certificate. 

Garroxc, for the Defendants, objected to this evi- 
dence. In the first j)lacc he said that tliis being an 
* answer to a bill at the suit of other persons not par- 
ties to this record, was res inter alios acta, and there- 
fore couUl not be evidence in the present cause.-— 
Secondly, that at the time llesenclever put in this 
answer, lie hatl no interest to dispute the J^laintiff's 
debt, for he had become a bankrupt, and was now not 
e\ en a party to tliis record, being discharged by He 
nolle prosequi. It was much like the case of three 
being jointly indicted fora felony; if the bill was 
tliniwn out by the grand jiiry, as to one, his confes- 
sion would be no evidence against tlic others. 

Lord Kkxvov. This answer is not admissible evi- 
dence for all purposes. It could not be recci\Cd to 
prove the |)artnership,, but when once a partnership 
is established, the admission of one may bind all. If 
Jlesenclever had obtained In’s certificate and been 
discharged by it, at tlie time he put in this answer, 
I think there would have been a formidable f)b)ec(;ion 
to the evidence, but at tlnit time he was equally liable 
with the others; I do not receive it as evidence of a 
judicial jnocceding, but as a naked admission. This 

is 
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J^ecaniit'r 2l'*- 

An action lir^ ‘ 
against the mas- 
ter of a vcs'el for 
purposely fini-g 
a cannon at ne- 
groes, and tl.rre- 
by preventing 
them from trad- 
ing with the 
Plaintitf. 

And it is no an- 
!i\^er to such 
action that the 
Paint iff had not 
fontorniod to 
ttie law of the 
country in pay- 
ing the duty due 
Vo the king for 
>n» licence to 
trade. 


is not like the case put of a felony, there can be no 
partnership in a crime. 

The Jury found /for the PlaintilF, damages ^245 
including the principal money, 25 years dntcrcsl, and 
jO^O. per cent, being the damages always allowed on 
the 1 ‘eturn of bills to America. 

Kotc. No bill had been filed for a discovery hy 
the present Plaintiff, I)ut many other persons had filed 
such bills, and Erskinc having in his address to the 
Jmy complained of the hardshij- of a Plaintiff in 
etjuity being obliged to pay the costs of a discovery, 
■* Lord Keni/on observed that he had once heard Lord 
Mamficld say he thought, in such a case, the Court of 
Law ought to allow^ the costs paid to the Defendant 
in eejuity as costs at law, that he was struck with the 
propriety of the observation, and thought it would be 
E good rule*t(> be adoptc<l. 


TARl.ETON and Others r;. M'GAWLEV. 

rr^HIS was a special action on tlic case. The de- 
claration stated that the Plaintiffs were possessed 
and owners of a certain ship called the Tarhton, wliich 
at the time of committing tlic grievance was laying at 
Calabar on the coast ot' Africa, under the command 

of Fairweather. That the ship had been 

fitted out at Liverpool with goods proper for trading 
with the natives of that coast for slaves and otlier 
goods. That also before the committing the grievance 

Fairweather 
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Tilirweather had sent a smaller vessel called the Ban- 
nister with a crew on board, under the command of 
one Thomas Smith, and loaded wij^h goods proper for 
trading with Jhc natives, to another part of the said 
coast called Cameroon, to trade with the natives there. 
That wliile the last mentioned ship was lying off Ca- 
meroon, a canoe with some natives on board came to 
the same for tlic purpose of establishing a trade, 
and went back to tlie shine, of whieli Defendant had 
notice. And that he well knowing the premisses, 
but contriving and maliciously intending to hinder and 
deter the natives from trading with the said Thomas 
Smith, for the benefit of the Plaintiffs, witli force and 
* arms, fired from a certain ship called the Othello, of 
winch he was master anil commander, a certain can- 
non loaded with gunpowder and shot at the said canoe, 
and killed one of the natives on board the .same. 
JVhervhy the riatives of the said coast were deterred 
and hindered from trading zvith the said T. Sniitli 
for the benefit S^-c. and Plaintiffs lost their trade. 

Erskine, in his opening for the Plaintiffs, distin- 
guished this case from that o|‘ Ashley and Harrison (a), 
where Lord Kenyon had held the injury to be too re- 
mote to be the fbuudation of an action ; tliat decision, 
he said, was founded on principles recognized by the 
I'AW England i\om the earliest antiquity. So long 
since as the days of Bractqn it was held that to con- 
stitute a duress in lawitmustnot be '-suspicio cujuslihet 
vani <§’ meticulosi hosninis, sed tails tjui possit cadere 
in xirum constantem ; tails enim debet esse metus, qui 
“ in secontineat vita: periculum, aut corporis erucia- 
turn.’* {b) But in this ease the Plaintiff’s loss was net 

(tf) Ante p. l$4r, (b) Brae, if c, i. 


QOS 


*306’ J 


occasioned 
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occasioned by the vain fears df the negroes, or even 
the tear of a batlery being committed on them, but a 
fear arising from t^p danger of life itself. 

The Plaintiffs called Thomas Smith, who proved the 
facts stated in the declaration ; and further, that the 
Defendant had declared the natives owed him a debt, 
And that he would not siifl'er any ship to trade with 
them until tliat was paid ; iu pursuance of which de- 
claration he coimnitted the. act complained of by the 
Plaiiitilfs. On his cross examination he admitted that 
by the custom of that coast no Eiii\,peans can trade 
[ * 2i)7 J * until a certain duty has been paid to the king of the 
country for his licence, and tliat no such <luty had 
been paid, or licence obtained by the captain of the 
Plaintiffs’ vessel. 

Laxa, for the Dcfciulant, eoutendcrl that the Plain- 
tiff’s being^ngaged in a tra<Ic which by the law of that 
country was illicit, couhl not. suj)port an action for an 
interruption of such illicit commerce, and compared 
this case to an action brought for interrupting a Plain- 
tiif in his endeavour.^ to smuggle goods into this coun- 
try, or alarming thcowuet of a house which the Plain- 
tiff’ was about to break into. He aijo objected that 
this act of the Defendant amounted to a felony, and 
therefore could not be made tlic gremnd of a ci\il 
action, but he did not lay much stress on this objec- 
tion. 

Loid Kkvyon. This action is brought by the 
Plaiutitfs to recover a satisfaction for a civil injury 
which they have sustained. The injury complained 
of is, that by the improper coiuluet of the Defendant 
the natives were prevented from trading with the 
Plaintiffs. The whole of the case is stated on the re- 
cord. 
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cord, and if the parties desire it, the opinion of the 
(yourt may hereafter be taken whether it will support 
an action. I am of opinion it ^^11. This case has 
been likened Jo cases which it does not at all resem- 
ble. It has been said that a person engaged in a trade 
^•iolating the Luv of the country cannot support an 
action against another for hindering him in that illegal 
traffick. That 1 entirely accede to, but it docs not 
apply to this case. This is a foreign law ; the act of 
trading is not itself immoral, ami a jus posiiivuM is 
* not binding on foreigners. The king of the country [ “?08 J 
and not the Defendant should Jiave e.\ecutcd that law. 

Had this been an accidental thing, no action could 
have been inainLiincd, but it is proved tiiat the De- 
fendant had expressed an intention not to permit any 
CO trade, until a debt due from the natives to himself 
was satislied. If there was any court in that country 
to W'hich he could have applied for justice he might 
have done so, but he had no right to take the law 
into his own hands. 

The Phuntitfs hail a \ crdict, and the parties agi'cod 
to refer the damages to ai'bitration. 

Note. In the beginning of the cause the Plaintiffs' 
counsel proposed asking the witness w'helher some of 
the negroes did not assign their fear of the Defendant, 

8$ a reason for not trading with the Plaintiffs, but 
Lord Kenyon said that no declaiation of the negroes 
could be received in evidence. 



fehruitiu I'+iii. 
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If a hiU fill'd 
at'amst an at- 
torney III vaca- 
tion bf iiititled 
tit the jireccdiny 
'I’erm, and tlie 
Detrndant plead 
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ina> shew when 
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CA5^ES IN K. B. 

I 

AT THE SITTINGS 

AT NISI PRIUS, 

AFTER HILARY TERM 

.J4 GEORGE 111. J7.m. 


SNJ’JX f. PHILLIPS one, «Sv. 

Assumpsit on 11 promissory note of hanri (oi 
<£’10. The Defendant pleaded the general issue and 
tile statute of limitation.s. 

The bill was filed as of Trinity 'I’erm last, and a 
witness was called by the Plaintiff, who proved a pro- 
mise of payment in or August 17i>7- He could 
not speak positively in which of those months the pro- 
mise was made, but was sure it was not later than 
August. 

Tlic Defendant offered evidence, that thonglcenti* 
tied ol’ Trinity Term, the bill was not in fact filed 
till October. 

Shepherd, for the Plaintiff*, objected to this evi- 
ilcnce, contending that though, for the purposes of 
jasticc, it was competent to a Plaintiff, to prove when 

the 
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the suit was commenced, yet that the present Defend- 
ant ought not to be permitted to do it for the purpose 
of supporting his plea of the statutl^ of limitations. 

Lord Kenyon said, the evidence should be received 
on the same principle) as it was permitted to a Plain- 
tiff, to reply that a writ tested in term, was sued out 
in vacation according to the practice of the Court («). 
The evidence was therefore received, and the Plaintiff* 
nonsuited. 

(«) Vide Johnson and Another, i» now u*sual wlicn a bill against 
Assignees, &c. v. Smith, lixeeu- an attorney i» iilcd in vacation to 
tnx, 2 Burr. 9(>0. Morris v. make a particular entry. 5 T. 
}'u;dh ft <t{.’ J Burr. IJ+l. It R, 32j. 


K XI BBS V. HALL One, &c. 


T his was an action brought for the use and occu- itisnoot.jfftioa 
pation ot certain rooms ; the Defendant pleaded i.**? 

the general issue, and gave notice of set-off* for business 
done as an attorney, ^c. 

1,1 1 . , I’laiiiliff's ciiiM! 

lire Defendant had brought a cross action for this ^aetiou »ccn;. 
bill of costs, which was made the subject of a set-off. 

That debt had accrued, and the action on it was com- 
menced, before tire debt for which the present action 
was brought, had become due. 

Gai'row, for the Plaintiff, objected that these were 
not such mutual debts, at the time of the commence- 
ment of the Plaintiff ’s action, as would entitle the 
Defendant tp sue the Plaintiffj and also to set-off his 
debt. To enable him to do so, he contended, that 

Q the 
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the debt for which the present action was brought 
should have been due at the time tlie Defendant com- 
menced his action ^igainst the Plaintiff. 

Lord Kkn^yox over-ruled this ob)<:ction ; being 
clearly of opinion, that these were mutual debts 
within the meaning of the statute («). 

This and the other cause Avere referred to arbitra- 
tion. 

(«) Viic Baskervilk v. Bruu'ii, 2 Bvrr. 1229. I BlacL 20,1. S. C. 


hhmhitf 
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on i‘!jtcrii)g it is 
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rif.d lu t crew 
kind'" prisoners 

C«f %-i.r, tf.e as- 
i ired i;. 'Mititlcd 
reco'.er. 


jMINETT and Others f. ANDERSON. 


Assumpsit on a policy of insurance on tlic ship 
Hercules, from Bilboa to lloueu, and until she had 
been 24 hours moored in safely there. 

The ship arrived at Rouen on the 1st of February, 
1793, an cmbaigo having been previously laid on all 
English vessels in that port. Tlie captain went on 
.shore the day he arrived, and an embargo was the 
next day laid on his ship. He was afterwards per- 
mittetl to land his cargo, and deliverctl it to the con- 
signees, who were merchants at Rouen, but the ship 
was detained as a prize, and tlic captain apd crew 
allowed subsistence as prisoners of tear, from the time 
of their arrival. 


The Defendant ofieicd evidence to prove that no 
guard was put on board the ship, till some days after 
her arrival. 


Lord 
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Lord KirjryoN. That would not alter the case. 
She was as much within the power of the enemy, as 
if a guard had hecn put on board t% moment slie ar- 
rived. She could not be said to be 24 . liours, or a 
mihnte moored in safety, as far as relatc.s to these 
Plaintiffs; for immediately she entered the port she 
was to all intents and purposes captured by the 
French. 

Verdict for the Plaintifi's. 


GREEN and Others ELMSLIE. 

action was on a policy' of insurance on tlie 
-* ship /’/// from E.vctcr to London. The insu- 
ranee was against capture only. 

The ship while on her voyage was driven by a hai'd 
gale of wind on the coast of France, and was there 
captured by the enemy : she did not receive any da- 
mage from the wind. 

Ershine contended, that this was a loss by the perils 
of the seas, and not by capture, and that therfore the 
Defendant was not liable on this policy. 

But Lord Kes von said, the case tvas too clear to ad- 
mit of argument; this was clearly a loss by capture, 
for had the ship been driven on any other coast but 
that of an enemy, she would have been in perfect 
safety. 

Verdict for the PlaintitFs. 

QS 
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Friday^ 
March 7th. 


SMITH and Others, Assignees, <§*c, of LEWIS' and 
POTTER V, JAMESON and Another. 


If an jSMgnff of 
a bankrupt be 
removed and as- 
his interest 
to the other 
assignees, they 
may maintain 
an action for 
money had and 
received ag.iinit 
him, to recover 
the money re- 
ceived hy him 
as »uch assiiinee. 
Oj^i^ne jwnfc/t*. 


AsHV MPSIT for money had and received. 

Robert Jameson one of the Defendants, was a 
joint assignee with the PlaintjiTs. but was afterwards 
removed by order of tJie Lord Chanc'illor ; and then 
re-assigncd all his interest to the Plaintiffs. 

Whilst he was an assignee, he had received several 
sums of money which he had applied to the use of 
himself an<l the other Defendant, (with whom he was 
in partnership) Avith the approbation of the, other De- 
fendant, who knew that the money was part of the 
bankrupt’s estate. 


The present action was brought nnder the direction 
of the Lord Chancellor, to determine whether the 
estates of both Defendants were liable (they having 
become bankrupts) and they were to be ersamined as 
witnesses, if necessary. 

Bearc7'oft objected to the action in point of form. 
He .said that one Defendant having been an assignee 
of the bankrupt’s esbitc, was himself entitled to receive 
.this money, that he could not have maintained an 
action against himself, and having assigned only such 
an interest as he himself had, could not in point of 
form be a Defendant. 


Lord Kevtov. When an assignee assigns his in- 
terest, he devests himself of all right, and becomes a 
debtor to those who remain assignees. Chases in ac~ 

iion 
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tion have always been considered as assignable in cases 
of bankruptcy (a). 

The point on which the (/hanciillor entertained a 
doubt w'^as resefvcd for tlie opinion of the court. 


(a) Vide Mr. J. pullers opi- 
nion, 5 Term licp, 603. 2 Co. 
Bank. Law, 128, and Wray^ As- 
signee , tij'c. V. BaruiSf ante 
and De Cosson v. Vaughan, 10 
EaA. 6l. in which last case it 
v/as deiermined that tlie new 


might sue upon a judg- 
ment recovered by the toriucr 
assignee, and declare in general 
U»rm iii> ha\ijig betm duly consti- 
tuted and appointed assignee, 
&c. 
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AT THE SITHNOS 

AT NIST PRIUS, 

^FTER TRINTY (a) TERM, 


Ck GEOllGE HI. 171H. 


SEDDONS V. STRATrOED. 


SSUMPSIT by the Pluintiflf as iiulor.scc of a 
pionussuiv uoie again.st tlic Dcfeiulant, wlio was 
tiic payee aiul lirst iiidorscr, Counts for money 
paid, t^T. 

The note in question w.as made by Thomas Bell and 
the consideration on which it was given, premiums for 
the insiiraiK-e of tickets in the lottery. Stratford the 
Defendant indorsed it to Clode, who had notice of the 
illegal consideration on which it was founded; he 
offered it to Cotdey in payment for some goods which 
he bought of liim, but Cptrley refu.sing tp trust Clode 

{pi) I hu\o no note of any iinportancr at the Sittings aftci Eastep 

ItTll’, 
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with the goods unless he could get the name of some 
other person as an indorser of the note, Clude prcvail- 
* cd on the present Plaintiff to iiuforse the note, and 
then paid it ' to Coxvlcy. When the note became due, 
the Plaintiff was obliged to pay it to Coxt'lcy. One 
of the Plaintiff’s witnesses swore that the Plaintiff 
told him he knew the consideration on which the note 
was given. 

Shepherd, for the Defendant, objected, that on this 
evidence the Plaintiff could not recovei', for, the note 
being given on an illegal consideration, an indorsee, 
to entitle himself to recover against the indorser 
should shew that he had paid a valuable consideration 
for it. 

Lord Kenvon. It has been frecjuently hehl in the 
Court of Chancery, that a mere volunteer, who has 
been obliged to pay mojicy in consequence of an ob- 
liuation he has entered into, is entitled to recover that 
money from the person on whose behalf he has paid 
it. The Plaintiff was obliged to pay this money to 
Cowley Avho came fairly and honestly by the note, 
and had a right to recover the value of it, from any 
person who appeared to he a party to it. The Plain- 
tiff'. derives Jiis title from him, and the Defend- 
ant being clearly liable to pay the money to Cowley, 
it is 1)0 injury to him to be obliged to repay it to tlie 
Plaintiff who has paid it for him, 

"Verdict for the Plaintiff. 


Q4 LEDGER 
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LEDGER V. UWER 

* f 

It a bill of fx- yf 

Assumpsit on a bill of exchange for jfioo. 
tlrawn by the Plain tift' on the Defendant, and accepted 
iTSlL by him. 

tiff, and the treaty 

br^m’rflfhe * appcafcd, that this bill of exchange was accept- 
Htkd'Ioncm'cr considcratlon of the Defeiidant being permitted 
bnuo the "mount Cutcr into partnership with tlie Plaintiff as a hatter. 

hciiM sSied Tlic Defendant was an indiscreet young man who had 
full a nount of a considerable sum of money, and the Plaintiff hav- 
( * *217 ] inggot possession of a shop, but no iM.viwewand little 
money to support it, prevailed on the Defendant to 
^nter into this engagement. The Defendant’s friends 
disapproving the connection, it broke off, 0,11 which 
the Plaintiff brought the present action. 

Lord Kenyon left it to the Jury, to consider whe- 
ther this was not a gross fraud on the part of the 
Plaintiff. If they should be of a contrary opinion, 
and think that the Plaintiff was entitled to recover 
any thing, they would then take into their considera- 
tion the damages which he had really sustained by 
the non-performance of the contract, and were not 
obliged to give the whole sum for which the bill 
was given in damages, (a) 

The Jury found for the Defendant. 


((») ViJe Barber V. Backhouse and Others, ante 6l, 
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J^bj 12th, 

At H estmimttr. 


T! 


an indictment for concealing 


naval 


I HIS M’^as 
stores. 

Erskine, for the Defendant, objected to the com- 
petency of one of the uitucsses for the Chwn, he be- 
ing the informer and entitled to a moiety of the pe- 
nalty of jCSOO. inflicted by the statute of \7 G. '1. on 
persons guilty of this offence. 


The informer 
againit » pcr&tm 
guilty of con- 
cealing naval 
stores, is a good 
H itnrsh to prove 
the offence, for^ 
the court is not 
obliged to in- 
flict n pecuniary 
penalty* 


*Lor(l Kexvo.v. I have looked Into the Act of Par- [ • 218 J 
lianiunt, and think that no objection can be taken on 
that account, for the Court may order a corporal 
punishment and arc not obliged to inflict any pecuni- 
ary penalty whatever, (a) and )ion constat, that they 
will do so. 1 mention this once for all, that no such 
objections may in future be taken. 

The Defendant was convictcil. (b) 


(а) Vide Rex v. Bland, 5 Tirm Rep. 370. 

(б) Vide Rg]p V. Blackman, Espinasse 93. and Peakes La-u) Ei\ 152* 
[l60.] 


BOTHAM, Assignee, &c. ». SWINGLER. 

T his was an action of assumpsit for goods sold 
and delivered by the bankrupt to the Defend- 
ant, and for money had and received by him to the 
use f)f the bankrupt.- 

'I'hc Defendant had Ueen servant to Palmer the 

bankrupt, 


Tuesday, 

July, 16 th. 

At fihtminsteri 
A man irho by 
his own exami- 
nation On the 
roir tbre, i» ren- 
dered an income 
petent witness ; 
may be asked any 
question to sheir 
his interest is at 
an end, though 
the fact by which 
his interest lie 
destroyed it 
matter of rccortL 
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bankrupt, and in that character had received various 
sums of money from his debtors. 

A man of the ^ame of Caue was called to prove 
• the payment of a sum of money to the Defendant 
on account of the bankrupt. 

On the voir dire, he was asked whether he was not 
a creditor of the bankrupt ; and on his answering in 
the affirmative, Garroxv, the Defendant’s counsel, ob- 
jected to this evidence. 

He was then asked by the Plaintiff’s counsel, 
(^Ers/cine) whether he had not himself become a 
f • 219 ] * bankrujJt, and bis estate been assigned under the 
commission issued against him. 

Garroco objected to this, contcmling that the pi’O- 
ceedings under the commission should be produced. 

Lord Kenyon. On the voir dire ho may give 
any answer which shews the situation in which he 
stands : he is made an incompetent witness by hfs 
answer to the question put by the Defendant’s counsel, 
and it is impossible for the Plaintiff to come prepared 
with the materials necessary to shew him to be a 
bankrupt. 

He offered to release his allowance to his assignees, 
and the attorney’s clerk went out of court to pre- 
pare a release ; but the other witnesses not being 
able to prove the payment of any money to the 
Defendant, the Plaintiff gave up his cause and was 
nonsuited. 


REX 
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REX V. The Inhabitants of the Parish of St. 

*. PANCRAS. ' 

fTHfllS indictment stated, that there was on, S^c. 

and long before a certain ancient King’s higli- 
way leading from the city of London^ to tlic hamlet of 
Highgate, in the county of ATiddU se.v, into and through 
the several parishes of St. Mary Ixthigton and St. Pan- 
eras in the comity aforesaid, for all the King’s subjects, 
<^’c. That a cprla'in part of the said xvay between 
Battle Bridge and the hamlet of Highgate afo7’esaid, 
in a certain lane called or known by the name of 
hlaidcn Banc, in length three mites and in breadth 
fifteen feet lying in * the parish of St. Pancras, was 
ruinous and out of rc])air, and that the iuhabitiuits of 
that parish ought to rcpaii", i^-c. 

Prskine, in stating the prosecutors’ case, said that 
all the lands on the East siilc'of the lane were in the 
parish of Islington, and those on the West side in the 
parish of St. Pancras. That the parishes parted in the 
middle of the lane, and of course that each parish was 
liable to repair one half of the road. 

Lord Ken VON on this opening expressed a strong 
opinion that the prosecutors could not succeed on this 
indictment. That it should have particularly pointed 
out what part of the road laid in one parish and what 
in the other : but on Wood (who was al.so counsel for 
the prosecutors) saying, that this was the common 
mode of drawing these indictments, his Lordship per- 
mitted the cause to proceed, (a) 

(n) Si r! Vide Stephens v. Whit- held that the Plaintiff' having 
/er, 11 East, 51. where it was lands abutting on one side of a 

public 
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The prosecutors having closed their ease, the De- 
fendants produce<l a copy of a record of conviction in 
this Court, on an indictment against the inhabitants of 
- the parish of Islington, for not repairing this road 
called Maiden Lane. 

I.ord Ken VON. I am clearly of opinion that this 
indictment is very inaccurately drawn, it should state 
that one half of the road lay in the parish of Islington, 
and the other in the parish of St. Pancras. But this 
record is conclusk'e evidence against the parish of Is- 
lington ; for, by it, it is found that they are liable to 
repair the whole of the road called Maiden Lane. I 
admit that had there been an acquittal, the record 
could not have been evidence for the parisJi of Islington, 
The reason why it would not have been evidence for 
I *Sil J * them, is because some other parties might have in- 
dicted them, and those parties coukl not be bound by 
this rccorri. There are many cases where a lecord is 
evidence against a person, though it is not so for 
him. 

If the parish of Islington can shew fraud, it will 
vitiate this or any other transaction j but unexplained, 
this is conclusive evidence. On such a case as this the 
indictment should have stated that each parish was 
liable to repair adjilum medium vice. 

The Defendants were acquitted without further evi* 
dence. 

public highway Calb'd S.hephsriTs anotlicr in order to drive tb« 
Lane^ might declare generally for Pluiiitiff to new assign the tres- 
a trespass in his close called Shrp- pass complained of in the part of 
ierd's Lane^ and the DefeiuliuU the lane which was his exclusive 
must plead soil and freehold in property. 


PICKARD 
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mk 


PipivAIlD r. PONNl:il, Esq. 

At^uMaH 

Assumpsit fox money had and received. Q.whethfr. 

person p'ltyinj; 

Air. Boyiner, the Defendant, having a considera- i^aTrowIcilll^ 
ble place in tlie Post-office, and having occasion to 
employ several persons as clerks to him ; the Plaintiff 
applied to one Morris, who was the Chief Clerk in the 
Defendant’s office, to procure him such a situation, 
and agreed to give him «£’100. as a consideration 
for procuring the place. It was agreed, that the 
Plaintiff should go into the Defendant’s office, and 
continue there six months on trial, tlut he should 
have at the rate of £% 0 . per annum, for that time, and 
afterwards a further salary if the scr^'icc continued. 

-Afterwards the conlracL broke off, and it being dis- 
coverctl that Morris hud paid this money over to tire 
Defendant; this action was brought to recover it hack. 

* On his examination to-day, Morris swoi’e that he ^ 222 J 
did not receive this money 011 account of the Defend^ 
ant, but entirely on his own account, and that he paid 
it to the Defendant in part of the debt due from him to 
the Defendant, of course this action could not be sup- 
ported. 

But Lord Ken vox said that had it l/een proved that 
this was a transaction between the Plaintiff and the 
Defendant, the money could not, according to the doc- 
trine wliich had been laid down by I.ord Mansfield, 
be recovered back, for it being for the purcluise of a 
place under government would be illegal, and there- 
fore the parties being in pari delicto, the Plaintiff could 

not 
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not succeed in a court of justice (a). Lord Holt had 
been of opinion that such an action might be main- 
tained (6), and his Lordship said, he was inclined to 
agree with that o]liniou, though he certainly spoke 
with great diffidence udicn giving an opinion contrary 
to that of Lord Mansfield, but he thought it would be 
much more for tlie benefit of the public, if a person 
who had paid his money under such a contract were 
permitted to recover it back. (t). 

The Plaintiff was nonsuited. 


(a) Sal Fide Waller and Chap-^ 
7)ia}\ cited Dougl, 454. in which 
case the Plaintiff was permitted 
to reco^cr bark the money, be- 
cause the cuatiact remained exe- 
cutory. 


(b) WilUnson v. KHelien, I I.d. 
Rajjm. sp. 

(c) Vide Liunitssade v. White, 
7 T, Rep, 5.S5. Ihwmi v. Jlan* 
cock, 8 7'. Rtp. 57 and Vand^ch 


* BRISTOW and Others, ilssignecs, <§c’. v. EAST- 
MAN. 

fTlIIIS was an action for money had and receiveil 
to tlic use of the bankrupts before they became 
bankrupts. 

The Defendant had been apprentice to the bank* 
rupts, who were merchants, and, during his appren- 
ticeship, had been entrusted by them to make entries 
at the Custom-house, and pay other sums of money 
on their account. He had freipiently charged larger 
sums of money than those he actually paid, and the 

present 
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present action was brought to recover back the over- 
charges. . • ' 

The Defendant attempted to defend himself, on ac- 
count of his b^ing an intan t at the iime^ 

Lord Kevyon said the question v^as new, and had 
not been decided ; but he was of opinion that this ac- 
tion, though \\\ form arising ex conimetu. In fact arose 
€T delicto, and as lie coultl not have defended himself 
by reason of his infancy if an action of trover had been 
brought for the money, so he ought not to bo per- 
mitted to tlefend himself on that ground, in thi.s 
action («). 

The. Plaiutifl's proved that the Defendant acknow- 
ledged the fraud, and j)romised paynmut after he can^e 
of age, so that the point was not determined ; the 
Plaiutifl's obtaining a v'crdict on thi.s evidence. 

fa) AiiH oil tl)i‘ oili/T I'jiiid Phiintifi' to go a journoy in tlu', 
when* till* ca\l^e of nrUnii is tlip rourso tft' Nviiicli the mjiv was 
ot a conn art, the I'lain- strained; and tin* Dofondaiit to 
Tifi rannoi drprivi: ihr r^Pl'antidtu an aciioii of tort ploadrd Jiis in- 
<»l ti»o prtkltrlion oi iii^ inUiiuy fiinryinbar^s^ioiiplrawasonde- 
by dcrlarino In toit ; (liii-., wlirre miinvr iiold«Mi to be good. Vide 
an infant hired a luaie of the Jcnnifig\\\liu?idiill,fiT.R*p»*d‘j!3». 


[ ♦ 1 

^ RICH and Another v. TOJ'PIXG. Snturdnu, 

Ju'y 19lh. 
jJt Gui^dhtlL 

T HIS was an action of assumpsit by the indorsees The drawer of 
of a bill of exchange against the accci: )tOr* change given 

* tor an usurious 

The l)efendant proposed calling T. Topping the rra^d*”"- 

drawer and indorser of the bill, to prove that he had 

tiun at'atnst the 
ffIVen acceptor upon 
beinsj released 
))V hiin. I 
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given it to the Plaintifis on an usurious eonsideration. 
The acceptor had released him. 

Erskine, for the Plaintiffs, objected that he was not 
• a competent witness, although released by the ac- 
ceptor. He admitted he would be a good witness to 
prove it void, as against ' the acceptor, on account of 
the want of consideration, i^c. being known to the 
Plaintiffs, but he could not be a witness to prove 
usury, which would entirely defeat the bill, and dis- 
charge himself as well as the acceptor. If an action 
for usury Avcrc brought, he could not be a witness. 

Lord Kenyon. I should have been of opinion there 
was ground sufficient to reject his testinrony, if he had 
not been released by the acceptor, because he would 
have been liable to him ; but after a release the ac- 
ceptor could not call upon him. I will not anticipate 
W’hethcr he would be a witness in an action for usurv. 
But the judgment in this cause could not be evidence 
either for or against him, in another action. It would 
not go one step towards proving usury. 

The Defendant, by the evidence of Thomas Topping 
and other witnesses, made a strong case, and Lord 
Kenyons, direction was in his favour, but the Jury 
found for the Plaintiffs {d). 


(a) It. should seem that accord- 
ing to the rules now luid down, 
the drawer would have been a 
good witness in this case without 
any release, as standing ind’derent 
betw'een the parties. If accepted 
for his accommodation by the 
Defendant, he would not be lia- 
ble to him unless the Plaintiff re- 
covered. In respect of his liabi- 
lity to him, therefore ho was in- 
terested to defeat the action, but 


the moment he liad succeeded in 
doing so, he himself boramo liable 
to an action as an indorser. I'he 
verdict in the present case would 
not avail him in that action, 
nop could his own evidence be 
used on his beli^lf, no that he 
would not be benelitod by the 
verdict. Fh/t* Birt v. Kershaw^ 
ante 17 5 f note. Phtthcon v. Whit* 
worCf ante 40. And Humphrey v, 
Moxon^ ante 5 ‘ 2 . 


SMITH 
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SMITH and Others w. CLARKE. 

I 

^ I^HIS action was brouglit by the Plaintiffs as 
indorsees of a bill of exchange against the ac- 
ceptor. 

The bill was indorsed //; blank by the payee, and, 
after several iiulorsenicnts, it cainc to one Jaclmon 
(whose assignees had indenmined the present Defend- 
ant) under a special indorscjiient to him or order. 
Jackson sent ittoJ/iz/V x\\\^ Atkinson, and they dis- 
counted it with the Plaintiffs, but Jackson had not in- 
dorsed it. The Plaintiffs had struck out all the in- 
dorsements excc])t the first. 

Laxv, for the Defendant, objected that this special 
indorsement had restrained the negotiability of the 
bill, and that the Plaintiffs could uot recover without 
an indorsement by Jackson. 

Lord Kenyon. The fair holder of a bill may con- 
sider himself as the indorsee of the payee, and strike 
out all the otlicr indorsements. This special indorse- 
ment being made after the payee iiad indorsed it, can- 
not affect the title of the present Plaintifls. 

Note. The Plaintiffs afterwards pro\'ed a letter from 
Jackson to Muir and Atkinson, desiring them to dis- 
count this and other bills, but Lord Kenyon thought 
the Plaintiffs’ case sufficiently made out without this 
evidence. 

Verdict for the Plaintiffs, (a) 

{a) Vide Ediev. East -India Company ^ 2 Burr. 1216 . Peacock v. 
Rhades and Another, DovgU 6 11 . Anckerv. Governor and Co* of 
the Bank of England ^ ib, 6 15. 
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To support jn 
action for a fal'^c 
assertion as to 
the circuiri- 
aUnresof a third 
jju-son, it must 
appear that the 
DefrncUnt in- 
tended to impose 
cm tlu* Plaintiff, 
and that the 
Plaintilf relied 
on his informa- 
tioii. 


SCOTT and Another v. LARA. 

t 

T he clcclaratiot^ stated that one D&vid Valentino 
having applied to the Plaintiffs to purchase goods 
on credit, and the Plaintiffs being unacquainted with 
the credit of Valentine, and not knowing whether lur 
was a jjcrson safely to he trusted, refused to sell him 
the goods until they should have made eiuiuiry about 
his circumstances and credit. Whereupon Valentine 
referred the Plaintiffs to the Defendant Moses Lara, 
as a person well acquainted with his circumstances and 
credit. That thereupon the Defendant was rctiuesteil 
by one Moses Lindo, the Plaintiffs’ agent in that behalf, 
to inform them of the credit and circumstances oi' 
Valentine, when the Defendant wrongfully, ttc. in- 
tending to dejraud the Plaintiffs, and to induce them 
to sell the goods to the said Valentine affirmed and 
asserted to said Moses Lindo, that Valentine was a sale 
man, in good circumstances, and might he safely 
trusted. Whereas in truth and in fact the Defendant 
knew him to be the reverse, i^’c. That Plaintilfs there- 
npon sold the goods to Valentine on credit, whereby 
they lost the value thereof, S^'C, 

Moses Lindo swore that he was desired by the Plain- 
tiffs to enquire Valentines character and circumstances 
of the Lards (there being two brothers in partner- 
ship) ; that he enquired of Benjamin Lara, the Defend- 
ant’s brother, as to Ins credit, and whether he might 
he trusted ; B. Lara answered in the affirmative, and 
said that he and his brother Moses were to enter into 
partnership with Valentine on the first of June then 
uext, and that he had inspected bis books. Lindo^ af- 
terwards 
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terwards saw the Defendant, and told him the convei- 
.sation which had passed between himself and B. Lara. 

The Defendant confirmed the character of Valentina 
given by his brother, and said he might be safely . 
trusted. Limlo did not mcntioil to the Defendant 
that he was desired by the Plaiutilfs to apply to him, 
nor did he communicate to the Plaintiffs the conver- 
sation he had witli the Defendant, but only juentioned 
tlic information he had received from B. Lara. 

Lord Kknvox. The Plaintiff cannot, on this evi- 
dence, recover against the present l.)efendant, though 
he might possibly against Benjamin Lara. There aic 
two impoi tant links isi the chain wanting to bring it 
home to the Defendant. Linda did not communicate 
to him on whose account he applied, or to tlie Plain- 
tiffs the information which the Defendant had given, 
fJoth these circumstances are necessary to sustain the 
action, for it must appear that the lie was told Jor the 
parpoise of imposing on the Plaintiffs, and that they 
reU ing on that information were deceived. 

► The Plaintiffs were nonsuited («). 

(a) Vide Paiilcy aju) Another v. Freeman, 3 T. Rep. 51, Hapcrafi 
’• t.V'vrvy, 2 Ejit. 


KINGSTON ». PHELPS. 

Assumpsit on a policy of insurance, A«ui>m>wn 

^ arbiiratioil may 

The Plaintiff called a witness to prove that when dence on a count 
the other underwriters referred the causes commenced prumuf. 

11 2 against 
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against them, on this policy, to arbitration, the De- 
fendant consented to be bound by the award, and that 
the arbitrators had decitlcd in favour of the Plaintiff. 

I *228 ] . * for tiie Dl;fcndant, objected to this evidence 

being received on ^his declaration, and contcnderl, 
that to have the benefit of it, the Plaintiff should 
have hud a count on the award. 

I.ord Kenvov. This is a good evidence on this 
declaration, on the same principle as adniissions are 
daily given in evidence. 

The witness not proving any agreement on the part 
of the Plaintiff to be bound by the award, his I^ortl- 
ship said there was no mutuality, an<I therefore the 
Defendant’s agreement vvas a mere nudum pactum, 
and not binding upon him. 

The Plaintiff then called rvitnesses to prove tlir 
loss, and on their evidence obtained a verdict. 
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FORD i;. FOTHERGILL. 

Assumpsit for work and Labour as a taylor. 

The Defendant pleaded that at the time of mak- 
ing the promises he wa.s an infant ; and the Plaintiff 
replied that the cloaths furnished were necessary for 
him. 

The case appeared to be shortly this. The De- 
fendant, being under age, came to the house of the 
Plaintiff, in company with a gentleman who was pre- 
viously his customer, and orderetl a coat, waist- 
coat and two pair of breeches, which were to be sent 
to the Grecian Coffee-hoiiscy and were accordingly 
sent there. 

The Defendant proved that at this time he was pro- 
vided by his father with all things necessary for his 
support. lie had been very extravagant, and his fa- 
ll 3 thcr 


S/iiurdayf 
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therhad, in the course of rhc year 1793, when this 
debt was contracted, paid many other debts contracted 
with other taylors (o a large amount. 

( * 230 ] * for tl\p Plaintiftj contended, that it was 

not incumbent on the Plaintiff to traverse the town to 
enquire the Defendant’s fortune and character. lie 
came to him as a man of fortune and figure, intro- 
^ diiced and recommended by a gentleman of fortune. 
If the Plaintiff thought them necessary for his state 
and dcglee, that woukl maintain the issue. In the way 
he a])peared to the Plaintiff he could not know but 
that he had an estate of ^500 per annum. 

Lord Kknyon (after lamenting the profligacy and 
extravagance of the youth of the present da}', and tJic 
om’ouragcment they received from persons trusting 
them with things for which they had jio occa- 
sion) said, that from the earliest ages and in all 
countries, the law ha<l protected men at the time 
of life when they had not wisdom to protect them- 
selves. Nothing is cleaier in the law than that an in- 
fant cannot contract a del)t except for necessaries. It 
is absolutely necessary that he should have the powci 
of making tliat contract, otherwise he would starve. 
As to the IHaintiff J.ot knowing his fortune it is no 
excuse, it was incumbent on him to empiire into that, 
and to piovc it to the Jury. Whether he was living 
with h’s fatiicr or not, the person wlio dealt witl) liini 
was bound to enquire ami know who lie was. IJc 
was living at a coffee-house, itself no mark of a Avary 
disposition, the Plaintiff should have cmjuired there, 
and gone to liis fatlicr and enquired of him Avhether 
iic Avas in want of these cloaths. Circumstanced as this 
case is, sucli an cmiuiry ought to har e been made («). 
(a) Vide Bainbrid^c v, l^khcrin^, '2 Blue, 

Not with- 
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Notwithstanding this direction, the Jury found a 
verdict for the Plaintiff. 

Bearcroft for the Defendant. 


REED t’. PASSER and Others. Th<v/«,/, 

IhranU ) 2d. 

il /// Wt'ti Minster 

S EVERAL issuc.s Avere <lirected by the Court of 'ivFic-omoks 

, , • 1 , 1 • 1 an- n« cvidciac. 

( liaaccry to be tried between these parties; but 
the fu st and only issue which was contested between 
them was, whether the Plaintiff was the heir at law of 
Aiw Botham deceased. 


The Plaintiff and Aim Botham were brother and 
.sister, but it rvas contended by tlic Defendants, tliat 
tbeir father and mother were never married, and 
therefore that they were both ille<»;itiinate. 

Gari'ou’, in opening the Plaintiff‘’s ease, said that he 
should prove by the friends and relations of this father 
and mother, that they were generally looked upon in 
the family as man and wife, and visited and treated as 
sucli. In addition to this, he said, he should produce 
one of the Fleet rcgisteis, Avhich contained an entry 
in March 175 .‘3 of a marriage being celebrated be- 
tween tliem. 

Lord Kenyon. I must be consistent with myself ; 
I did hold, on the last Home Circuit, that these books 
Avere no evidence whatever. Air. J. Heath, I am 
told, aftciAvards ruled otheiAvise at Shrexebury («), 
but I cannot depart from my opinion. I have since 
looked into the books, and find my opinion strongly 

(rt) Doe dent, Fasmigham v. Lloyd, Shreusb. Summo' AiseUes, 179-1-. 

R 4 fortified 
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fortified by authorities. There is a cascjof Morris 
and Miller (</) in Sir James Burrows* Reports which 
is in favour of the opinion I have given ; there 
it was taken ff)r Jranteri that sucli bpoks could not 
in any case be received as evidence. This is my opi- 
nion ; it must guide viif conduct. If others differ 
from me, it is very fit that my opinion should be con- 
sidered. 

When a witness was called to prove the general re- 
putation that they were man and wife, Mmgay, for 
the l)efendants, asked him whether the parlies did 
not say they were inarrieil in the Fleet ; and upon the 
witness answering in the allirmativc, objected to the 
testimony, contending that as the Fleet books were 
themselves no evidence of a marriage, any rcj)utation 
of a marriage there was also inadmissible. 

I..ord Kenvox. The books cannot be received, 
because they come from tainted quarters, but the de- 
claration of the parties that they were married there is 
good ami strong evidence. A marriage in the Fleet at 
that time was good and Ipgal. I think, though I do 
not speak meaning to be bound, that even an agree- 
ment between the parties per verba de present i, was 
ipsum mat rimoniUm (/;). 

The Plaintiff having made a strong ca.se by this 
kind of evidence, and no answer being given to it by 
the Defendants, 

Lord Kf:Nvox said, tliat even since the marriage 
act it wa.snot es.seutial to the legality of the marriage 
* that there should be a registration, but the act of par- 

(tf) 4 Dvrr. 205r. 

(/;) Vide Uoltw Ward Clarencmix, 2 Stra. 937- ^ 8- Smnh» 74. ^Salk» 
136. O' -liW* 155, and Rex v. I /\hahlfMnts of Brampton^ 10 East^ 282. 

liament 
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iianicnt making it criminal in the clergyman not to 
do it, it is generally done. But still a marriage, since 
that act might be proved by reputation as well a.s one 
before. («) , I 

The Jury found for the Plaintiff (Z») 


(a) Vide Rrx V. Prestomext 
Travashintty Bui. N, P. 1 14. 

(h) Vide Standiti v. Stamkny 
aute 32. and LaiL'>rcncc and Others 
V. DixoJiy ante 136. The* I’lcet 
Jiooks were also rejected by 1-ord 
i\ J. Dt'On\i/, \u Iloii'urd v. liiir- 
tumiood^ C- B. Sittings at Wist- 
ntinstrr, alter T/?n. T. 1776 M. S. 
aiifl in furmcr cases by Lord 
Jiu/dzucliC and Lord C. J. Lee ; 


and also by Mr. Justice Le Blanc^ 
in Cooke v. JAoydj Salop Summer 
AsskvSy 1803; but in the case of 
JfauzL'oud V. Finnin, C, B. Sittings 
after Bust. T. 1/66. IM. S. Lord 
C. J. J*rott htdd, as Lortl Kt/tyon 
did in the present, that the drclar 
rations of the mother that sJie had 
been luanied in the Llect, were 
good evidence after her death. 




JONES r. BROWN and Another. 


Thursday^ 
Decethber 4Hu 


T 


R ESP ASS for an assault on Joshua Bronm, Tomainiiiaa« 

action lor as- 

the PlaintilF’.s son and servant, pet' quod servi- 
Hum amisit. iTootf ’to* 

The assault being proved, the Plaintiff’s counsel father’s roof, is 

* sufficient evi- 

procccdcd to prove that Joshua lirozvn (who was a lad toceoucmcc, 
about 14 or J5 years of age), was employed about 
his father’s business. 


Lord Kenyon said such evidence was unnecessary. 
If he lived in liis father’s family, and under his pro- 
tection, that was suiiicient to maintain the action. 

Vei diet for the Plaintiff («). 


(a) Vide Fores v. Wilson, ante 55. accord. 

DICKENSON 



S8« 


CASES AT NfeSI Pl^US, 


Fr'^datfi 
Jkc, bih. 


A iubticft’s war- 
rant <-oii!tnues 
in lorre until 
fully cxCdiUd. 
ir tiin p\itat 
I'atlicr <)!’ a li 
tanl cl ,lrl aiiieti 
to inrlo 

the pm isli, they 
ina^d'niiand any 
securitv they 
think pioptT. 


DICKENSON V. BROWN and Others. 

T respass for breaking and entering the Plain- 
tiflFs house, and imprisoning him. The De- 
fendant justified the trespass, under a justice of 
peace’s warrant to apprehend the Plaintiff as the pu- 
tative father of a ba.stard chiid, in order to indemnify 
the parish or enter into a recognizance for his ap- 
pearance at the sessions. 

To this plea the Plaintiff made a new assignment, 
stating that after the Plaintiff had been apprehended, 
and executed a l»ond to indemnify the parish, and at 
a different time from that stated in the plea, the 
Defendants committed the trespasses coin])laincd of. 

It appeared that on the 2d of October, the 

Plaintiff was apprehended under the warrant, and then 
went to the vc.stry, where he agreed to enter intri a 
bond witli two sureties to indemnify the parisli. lie 
and one of the sureties then executed the bond, but tlio 
other surety did not. On the 17lhof January, 1794, 
the Plaintiff was again apprehended, by the direction 
of the parisli officers, in order to compel him to procure 
another surety. No fresh warrant had been obtained. 


Mingay ’Espinasse for the Plaintiff, contended 
that the second arrest was illegal and could not he 
justified, that when the Plaintiff had been once ap- 
prehended, the warrant was executed, and that, sup- 
posing the parish were not sufficiently indemnified, 
yet before he could be apprehended a .second time, a 
new warrant should have been obtained for that pur- 
pose. 

ijju\ 
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ljm\ Ke WON said, that the warrant of a magistrate 
wa.s not returnable at any particular time, but conti- 
nued in force until it was fully executed and obeyed, 
* though it were seven years, provj|lcd the. magistrate 
so lon<>: lived. Tliat the warrant was not in this case 
fully executed, the parish oiiieers had a right to have 
aJiy security they required, liowevcr large, if the bu- 
siness was settled in that way. This was no hardsliip 
on the J^laiutiff, for he was not obliged to enter into 
•luy such security, hut might enter into a recognizance 
in appear at the .sessions, and abide .such order as they 
should make, (t/) 

V < ulu t for the Defeudauts, 

\ .til- Shit, fi (rii\ 2. r. .‘>t, anil 1 liiirn'i Jii.tt. l.S.S. 


r. RICE. 

yJ SSUMPSIT for work and labour. 

The defendant was a married woman, and the 
Maintiff having obtained a regular judgment, the 
Court set it aside, and let the Defendant into plead, 
she imdertakiug not to plead or take advantage of her 
coveiture. 

Afingay, for the Defendant, oflered to prove tliat 
the PluintilF knew the Defendant's husband, and did 
this work on his credit, He contended, that this wa.s 
evidence in this case, on the same principie that evi- 
ilenec was daily admitted, to prove that the work 

was 
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was done on the credit of a third person and not of 
the Defendant ; and it was not to be considered as 
availing herself of her coverture. 

But Lord Kkn\^on thought this inadmissible evi- 
dence. The true construction of the rule is, tliat the 
Defendant should only dispute the (jiiantum or justice 
of the debt; and not be permitted m any way to 
shew that licr husband was liable, and so turn the 
Plaintifl' round. 

Verdict for the Plaint! If. 


* REX t'. The Earl of ABINGDON'. 

T HIS was an information against the DcfeiuL 
ant for a libel on Mr Thomas Sh'inon an 
Attorney. 

The Defendant having sjioken in his defence, 
but not called any witnesses, Ershine for the prosecu- 
tion claimed the privilege of a reply, contending, that 
the counsel for the Crown had always this privilege ; 
and Garrotv, who was on the same side, said it had fre- 
quently been exercised. 

Gibbs, as amicus cw’ice said, he had known several 
instances in which this privilege had been exercised on 
the circuit ; and Mingay, who was also out of the 
cause, said he always understood that every counsel 
for the CroM'u, had the privilege, though it was 
rarely claimed. 


But 
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But Lord Kenyon saidf that though the Attorney. 
General had undoubtedly this privilege, yet he never 
knew any other counsel for the Crown claim it, and 
he would not make the precedent inithis cause. 

The Defendant was convicted. (/) 

(a) Rex V. Smith, Sittings after Michitbmis, 3/ Geo. 3. The Defend- 
ant was indicted for a libil, and called no witnesses, but Lord Kenyon 
pf'rmitted the pro.scciilor’^i counsel to repiy, though this case* wascitcfi 
to him by Mr. Gunn'if, the D^fcndantb counsel, as ho told me. 


GREEN w. JACKSON. Moritia-ii, 

JJeccinbt’r Slfl, 

At /VejflmiMUr. 

^ I ^HIS was ail action of assumpsit against tlic Dc- 

feiiduiit, for iiegligeiice and misconduct as an Auu^eyoTa 
Attorney. The declaration stated, that John Pott be* rnorprOT^Jy 
ing indebted to the Plaintiff, c^*c. she applied to the oMSTwirnr 
Defendant fhe the said Nathan heiiio: then and there don« in that 
* one of the Attornies of ilic Court of Session of the [ » 237 ) 
county of Chester), and then and there retained and 
employed him, 

The Plaintift* had, on the third instant, given the 
Defendant notice to produce his admission as an Attor- 
ney of the court of Chester ; and it not being pro- 
duced, her counsel offered his bill for business done 
in that Court, as sufficient evidence to prove the 
averment. 

Bower, for the Defendant, objected that this was no 
evidence of the Defendant being an Attorney of the 
Court of Session. 


GatTuw, 
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G arrow ^ for the' PlaintiiF, Answered, that having act- 
ed as an Attorney in that Court, he could not now 
say that he was not so : and JVood, who was on the 
' same side, said aj> case had lately come before the 
Court, where in cin action by an Attorney for words 
spoken of him in his profession, it was held that he 
"was not obliged to piwc his admission («). 

Lord Kkxvom said, that by this declaration the 
Plaintiff had encumbered licrsclf with too much proof. 
If she had stated him generally to have been employ- 
ed as an At toriKW, the evidence w'ould have been so f- 
licicnt. But his bill does not prove him to be an At- 
torney of that Court. As an Attorney of this or any 
other Court in iresiminster Jlall, he had a viglit t(» 
practice in that Court, using the name of an Attorney 
there. 

His Lordship was about to direct a non-suit wlien 
a juror was withdrawn by the con.sent of the pai tic.*^ 

(a) Vide Berryman v. iVhr, 4 Term Bep, S66. 


[ * ‘238 ] 

li Ctinf'MillJy 

Jhrfin\‘r UUh. 
jii GihldfiuH, 

A^signcciOf 3 
bankrupt .it'C not 
ljal>li* to be 

’•ged tor rout 
pn lrli^scs 
•'eil Id them 
■"» they take 
po< 


^ BOURDILLON DALTON and Others. 

O V E N A N T against the Defendants as assignees 
for rent. 

The lease had come by several mesne assignments 
to Thomas Bell, who had become a bankrupt, and 
his estate was assigned to the Defendants by the 
commissioners. 


The 



AFTER MICHAELMAS TERM 35 GEO. III. 

Tlifi Defendants had nd’cr taken possession of the 
premisses. 

Lord Kevyov. They cannot' be charged as as- 
signees of the estate of Belt, unkis they have taken 
possession of tlic premisses. This/ resembles what is 
called the ilamnosa hicreditas in .another law («). If 
the assignee takes possession of it, he must take it 
with all its charges; but if lie chu.ses to abonclon it, it 
cannot be forced upon him. 

'i'hc Plaintiff was nonsuited (/;). 


i/t) V/dt Dvmat's Chit Imw ‘^o/' 
Hu, ■> and Jl. 1. 'J'lt. l. 

:»iul iiiite •*. 

(n) Vitk \ . JuiJUiH, DoUii^f. 

4 ) S. Wall- i'r v . ii ( t. ibid. 4 44. 
Note ]. Wl'.cn 11 U'Tiaiit from \viir 
to ytiiP Ijpi ii irankrifpL, 

and hi^ iMiit-r into 

tlioy iirelialdp to piiyTt iit 
!'i»r tin* timo dining which they 
oernpiL-d o!il},iind not the rcni: 
duo tVom tlic hiir.knipt b^doro his 
biinkruptcy. Nu/^h Tatluch^ 

itnd Othci.s, ‘J So 

rho more putting up thopruinisses 
to auction, I’ur the purpo!*o of ;is- 
ceitiiiniiiii the value, without dt's- 
4 iihin<' theiiibolves as owners of 
the property, is not a snfticii'iit 
taking possession to charge tliein 
as assignees, Tunitr v. Ha hard- 
jfon, 7 335 ; hut if the as- 

signee on being applied to by the 
landlord to know whether he will 
take jKissessioli, antwer, that if lie 
cannot lot it by Ladjf-Dn^y he 
Kkiil give it up; and keep pos- 


session according! Vi !hi thereby 
beeuiiU'S a?sign'‘e, and CcLiniol 
quit till the end of the term ; ft>r 
fliougb lui inny refuse it at first 
he cannoi lake it in part, and 
afterwards njoct it wdieu he finds 
it will not answer, Brooma v, 
cited 7 Ed'^t 33fh In 
these c^tscs the bankrupt con- 
tinned liable, on his covenant or 
promise for tlic future accruing 
rent. »See Mil! a v. AurioU 1 i/. 
Bine. 433. d 7’. llcp. 24*. Boot v. 
JVilsor, 8 Iw’d 311. but by Stat. 
49 a.o, c. 1 21. .y. JO. it rs 
enacted, tluit if lh<i assignees shall 
accept Ihe lease or agreement 
for a lease, and benefit tlierefrom 
as part of ihe f).Mnkrupt's ostattv 
the baiikrn[jl shall nol be liable to 
pay the rent accruing after such 
acceptance, nor he lialdc to be 
sued in ro'-pect ut any subsequent 
n'-’U obaeiiance of the condition, 
covenants, .ic. therein contained; 
provided that it shall be law^ful 
in all such cases for the lessor or 

persott 





T7irmdav, 
jUeccmbcr 11th. 

If a crfditor 
look over a deed 
ot coinpoi.it iuu 
propos^i V>y his 
debtor, and send 
a letter to the 
debtor’s attorney 
expresbin^ hi** 
appnibatiun of 
it, and other cre- 
ditors afteruards 
execute the deed, 
lie cannot atlcr- 
arards refuse to 
axecute and 
snaiutam an ac- 
tion. 
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person agreeing to make such (lease, to apply to the’ Lord Qdfncr/- 
leaso, his heirs, &c. if the assignees Lord Ktepcrj oi* Lords Comktis-* 
shall decline upon their being re- A‘ionm,&Ci praying that, they may 
quired so to do,, to determine cither soacccptthcsame, or deliver 
whether they will or will not ac- up the lease or agreement, &c.\vho 
cept such lease or agreerqpiit for a may make an Wder accordingly. 


BUTLER v. RHODES, 

j^SSUMPSIT for goods sold and delivered. 

Tlic Defendant had executed a deed, whereby 
he assigned all his property .to trustees for the benefit 
* of his creditors, and tlicy agreed to accept a composi- 
tion on their respective debts. 

Several creditors had executed the deed, and before 
some of them had done so, the PlaintilF had also 
agreed to accept the composition, and the deed had 
been perused by his attorney, who had sent a letter to 
the Defendant's attorney, expressing his client’s ap- 
probation of it. The Defendant’s counsel contended, 
that under these circumstances tiie Plaintiff could not 
recover. : ' 

Garrow and Park, for the Plaintiff, objected that 
none of the ca.scs which had been decided went so tar 
as to determine that in a case like the present, the 
Plaintiff could not vithdraw himself from the com- 
position. Here the Plaintiff had never in fact exc4 
cuted the deed, nor did it even appear that this letter 
of the attorney had been shewn to any other creditor 
to induce him to execute the deed. 

• - Lord 
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Lord Kenyoh was of optnion, that the other crj^ 
ditors intfst have been induced to enter into this 
agreement on the faith of the PlaintifF also being a 
party to it. 'Ihe transaction sperks for itself. Be- 
sides, the Defbndant himself haa been induced to 
commit an act of bankruptcy, by assigning all his 
effects. 

The PlaintifF was nonsuited (a). 

(a) Vide Ileathcote and Others v. Cruikshanls^ 2 Term Rep, 54. Cock* 
shott V. Bennett,, ibid, 763. Jackson v. Duchawe^ 3 Term Rep, 551. 7tfcA> 
son V. iMmaSy 4 Term Rep, l66. 


* REDDIE V. SCOOLT, Clckk* ^ *240 j 

T respass for assaulting and debauching ffe/en Afather.ho 
Reddle the Plaintiff’s daughter and servant per marn^w ^ 

.... ^ visit his dauglir 

quod sei'vitium ammt. •'» s“‘'or, 

* cannot maintaiia 

action against 

It appeared, that the Defendant <»me tre^ently to Mm rurteduciue 
the Plaintiff’s house, and was received and entertained 
as a suitor of the daughter. During the time this in- 
timacy continued, the father received an anonymous 
letter informing him that the Defendant was a married 
many and a great libertine, apd cautioning him against 
permitting him to be too familiarly acquainted with 
his daughter. The Plaintiff mentioned this letter to 
the Defendant, when he confessed he had a wife still 
living, but represented her as a woman of so aban- 
doned ^ character, that he could not live with her. 

S He 
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He toj[4 the . Plaintiff that xhey ha4 heen parted six 
years, and at tlic ei^l of the seventh, he should be 
able to obtain a divorce, and would tljen mairy his 
■ daughter. IJe arlUcd, that his . wife ;vvas worn put 
with disease and vould npt long live. It also ap- 
peared, that the Plaiutift' had been warnod by another 
person to break off his acquaintance with the De- 
fendant, notwithstanding which he permitted him to 
continue his visits and go alone with his daughter to 
the 'Pheatre ; the consequence of Avhich was the acci- 
dent which gave rise to the present uv’tion. 

Lord Kejtvon said, that however reprehensible the 
conduct of the Defendant might be, and the unfor- 
tunate girl seduced, entitled to pity, still it must be 
recollected that the father was the Plaintiff on this re- 
cord, and if he had misconducted himself, this action 
(*24i] * could not be maintained. His Lordship thought that 

the Plaintiff had been guilty of gross misconduct, in 
suffering the Defendant to continue his visits, after he 
knew that .he was a. married man, and had received a 
caution 'against admitting him iiito his family. He 
therefore found liimself obliged to call the Plaintiff, 
though the conduct of the Defendant was so gross that 
he would certainly represent him to the Bishop. 

The Plaintiff was nonsuited. («) 

(«) Fide Hvdgu v. WiAdhasn, mie 39^ 


LEWIN 
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LEWIN and Qthcrs v. The EAST^NDIA Compatiy. 

T his was a special action on the case. The 
declavation statctl, that the Plaiutitfs being 
owners of a ship called the yansitiart, by a charter- 
party of affreightment, date.d 13th of Jugust, 1788, 
let the same to the Defendants to freight for a certain 
voyage with her to be made in trade and also in toar- 
t'ari’, as the said etmipauy, or any their governors, 
^•c. slioidd retpiirc or direct. That the Plaintiffs 
thereby covenanted, tliat the ship should be used by 
the company /n trade or, xcarjare, it reejuired by tlie 
eoin])auy, that the master should observethe,ort(crs of 
the company, and that they should have power to dis- 
place him or any other olfeer or ptliccrs belonging to 
the ship. The declaration then stated, that -the, ship 
sailed on ])er voyage, and was engaged, iii the service 
of the Defendants; and that they, n'ithoui the know- 
ledge or consent, and against the will of the Plaintiffs 
*cmj)loyed the said ship' in and upon a dertaiu voyage 
and service, not being a voyage and service of 'trade 
or of wariare, and not being a 'voyage dr sevfce'meti- 
tipned iii, or intended to be warranted by tb'd clfa?tef- 
part V, or upon which the saiif sliip ought to ha\’e 'Bb'eii 
’em[»loyed;. to wit, in and upoff a certain voVage! and 
service of obseivasioii and discovery, in and to a cerj 
tain Jaugevous sea, straight, or passage, situate to the 
Eastward of a gertain island called the island of Banca, 
for the purpose of exploring the said sea, straight, 'bf 
passage: and wrongfully, without’ thfe 'lcnovv- 
ledge,' i^'C. kept and detained the .said ship' ill the said 
‘ S2 voyage 


Sati/rdaiff 
December 13th» 


If a ship bo 
cliarti'red lo the 
fjost hditi C’oni- 
pauy for tiic 
]nirposc of tratk 
or ‘varforcy and 
they Older her 
on a voyage of 
fitsvoirrtfy :i ai nst 
the eoi.Vnl of 
tlie i'wners, 
wr hereby the ship 
is lost, the min- 
ers inav main- 
lain uii urtiou 
on tin: case. 
Aultr, it the 
(OMicis consent 
to Oie voyage. 
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of obii^rvation and <iscovcry for a great length 
of timci by reason whereof the ship, in the course of 
thfei s^d' voyage, ^’c. was stranded, sunk, and wholly 
lost. 

The Plaintiffs proved that the East India Company 
wishing'*t6 establish a passage by the Straights East^ 
wardo( the isknd pf Banco, instead of the usual pas- 
sage through the Straights of Banco, had given Cap- 
tain fVilson, who had the command of the Vansittart, 
orders to take his passage to China that way, and to 
explore the coast as he past. That In obedience to 
those orders, the Captain sailed on that voyage, and 
in the course of it the ship struck on a coral rock and 
was lost. On his cross examination, Captain WiU 
son said, that Mr. Lewin, the ship’s husband, had re- 
tired from the cares of business, and that his son, wlio 
was also a Plaintiff in this cause, transacted his busi- 
ness. That he had received his orders from the Com- 
pany before he left England, and had communicated 
them to Mr. Lewin the son, tvho did not object to 
the voyage. 

I *‘ 243 ] •Lord Ken vox. The Captain was bound to obey 
the orders given him by the Company. These or- 
ders were certainly not warranted by the terms of the 
charter-party, and therefore had the case rested on the 
orders, 1 should have tliought that the Plaintiffs had a 
right to maintain the present action. But the consent 
pf Mr. Lewin, junior, who was agent of the ship’s 
husband, entirely alters the case, for the ship pro- 
ceeding from England without any objection from 
him, it must be taken that she sailed with his con- 
sent, and therefore proceeded at the risk of the own- 
ers, liis Lordship added, that had there been any 

collusion 
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collusion between the CoJLpany and one part Q.wner» 
that would not have bound the others ; but nothing of 
that kind appeared to have been intended in thepre^ 
sent case. 

The Plaintiffs were nonsuited. 

ErskinCy Bott>er and Gibbs for the Plaintiffs. 
Bearcroft and Rousiov the Defendants. 
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PEINCIPAL MATTERS. 


JT/zc rffcrences are to thcjwgvs of the former Edition^ •which j •when thty differ 
from the pr client f arc noted in the margin. 


A. 

ACTION, 

See Ai’ctionekr. Assx^mpsit, 
&r. Deckit. Mail CoAfii. 
Pilot. Witness, JMo, 17. 

I. ^TTIE PlaintifF may shew tliat 
T a pxnial action was com- 
menced wilhina year, as well after 
as before the objection, that it 
does not appear on the record is 
made. Maugham qui tarn v. 
Walker. Page 10‘J 

(2. The proprietor of a public ainuse- 
fnent cannot maintain an action 
fora libel on one of his j)erform- 
ers, by reason whereof she w as 
deterred from appearing on the 
stage. AMeif v. Harrison. 194 

3. An action lies against the master 

of a vessel for purposely tiring a 
cannon at negroes, and thereby 
preventing them from trading 
with the PlaintifF, Tarleton v. 
M*Gart'/ei/. 205 

4 . And it is no defence te such ac- 
tion that th<‘ Plaintiff had not 

conformed to the law of the coun- 

* 


try in paying the duly due to the 
King for his licence to trade. 205 

5. If a ship }ye chartered to the East 
India Company for the purpose of 
trade or warfare^ and they order 
her on a voyage of discovery 
against the consent of the owners, 
vvliereby the ship is lost, the 
owners may maintain an action 
OH the case. JLezvin v. Hast ln-~ 
dia Company. 241 

0. Jllitery if the owners consent to 
the voyage. /A. 

ADMISSION, 

See Confidence. Evidence, 
No. 1, 2, :3. 29 , 30. 

ADULTEKY, 

See Criminal Conversation. 

AGENT, 

See Attorney, No, K Arc- 
TjoNEEK, No. 1. Grazier. 

ANNUITY, 

Executor, No. 1. 

S 4 1. When 
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1. When an anntuty is rescinded 
after it has been paid some time, 
the'purchaser is entitled to reco- 
ver bMk bb whole pnrchase m^ 
ney. "jBeaehamp v. Barret, lob. 

APPRENTICE, ^ 

See Pleading, No. 8. 

1. A man who has been engaged as 
chief clerk and manager of a ma* 
nufacturc for 7 years, has served 
a sufficient ^prcnticeship within 
the stat. 5 Bliz, though he was 
never engaged in the inanuut la- 
l>oi|r of die business. Smith’ v. 
Armourers and Braziers Com- 
pany. 148 

ARBITRATION* 

See Evidence, No. ). Plead- 
ing, No. 18. 

; ARMY, 

See Hale Pay. 

ARREST, 

Sjee Malicious Prosecution, 

.. Np.S., 

ASSAULT, 

False rMPRisoNMENT. 
Servant, No. 3, 3, 4, 5. 

ASSETS. 

1. Money received by an itdinSni- 
fitratrix for the good wHl of a 
public house, is assets in her 

Iforral v. JUgnd. ' 74 

TERM, 

Ste No. I If 


ASSUMPSIT, 

Siee Use and Occueatton, tfCe 

1 . A Pjea of a tender to declaration 
on a promise to pay the debt of a 
third person, precludes the ne- 
cessity of proving , ^ch promise 
to be in writing. Middleton v. 
Brewer. 15 

S. In an action of os^a^psU on an 
express promise to pay for .the 
maintenance of a bastard child, 
of wliicli the Defendant was ithe 
putative father, h is no defence 
that he has smee dbcqvc^red that 
the child waspotbj&gotteuby hun. 
Shaw V. Whitemapf, 29 

3. In' assvmpsit for money had and 

received^ to recover back money 
paid to the Defendant, it is dot 
necessary to shew tliat he knew 
he was not entitled to receive it. 
Robinson v. Andertou. 94 

4. Eor money paid laid out and ex- 

j^ndfidf lies at tlip suit pf a -she- 
rifFN officer who has discharged 
die Defendant on payment of the 
sum indorsed on tlie writ, and has 
been obliged to pay the rest of 
the debt. Cordron v.. Lord Mas* 
sarene, 143 

5. But not at the suit of agao^rwho 
has b^en obliged to pay money in 
consequence of a voluntary es- 
cape, though such escape vnys per- 
mitted through ignorance the 
law. Eyles\. Faikney n. 144 

6. Q. Whether a person paying mo- 
ney on an illegal cona^eration, 
can recover it back in an ac- 
tion fox money had and recewd^ 

■ Pickard y. Bonnor. 2S1 

ATrOBNEY, 

iSef CoNFlDENCEytNo. 1. 3. LI- 
MITATION of Actions, No.5v 

IvAn 
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!• An agent to a count rt/ attorney ^ 
is, not oUlig^d to jdt^hvor a bill 
aigiiQtl previous t.i the coiumcuce- 
ineiit of ah acdbn for his fees. 
Sridges \^^FraHcis \. Jonea,\\ 
Price n,. P. 2 

Tint an Attoriici/ .cannot inain- 
tain all action against his Client^ 
even for the money expeiidett by 
him in a cause without delivering 
a bill sighed. ‘ Milier one, 

* Toilers. loa 

S: In an action Against an attorney 
for suiferingadebtorof the Plain- 
tiff to be superseded, proof that 
such debtor was a married wouiun, 
destroys the action, when the <)c- 
- daratiun ^states tliat slu* was in- 
debted.' Lee V. A^ton one, 

119 

4. CJ. Whether the declaration 
would be good without stating that 
the original Defendant was in- 
debted to the Plaintiff. ib. 

5. Where a declaration states that 

the Defendant was an atlomey.of 
the Court of Session, the pro- 
duction of his bill for business 
done in dial Court is not .sufficient 
proof of the avernient. Green v. 
Jackson. ' ‘237 

6. If a bill .ffled against an att<imt'y 
in vacatiieiti be entitled of the pre- 
ceding tenn, and the Defendant 
plead tlie stat. of lamitations, he 
may shew' w^hen the bill was in 
fact filed. Snell V. Phillips. QJiiQ 

AUCTIONEER. 

1., Where an auctioneer does not 
name his principal at the time of 
the sale, be is personally liable to 
an action for damages foV not poni- 
pieatirig tlie contract. Ua json v. 
iiuberdeau. 1^0 


C. If cai(eof thi^ coiHfitiensof adl0is 
that ^ certaiu ^ra per cent, shall 
be psid as a dcjKisit, smd the 
* accepts a Jbsttsuifi^ das 

^ cannot ttfterwarits object that too 
little was pidcL Page .1C20 

^ r 

B 

BAIL 

1 . Bail above, put in by the sheriff 
(who di.scharged the Defendant 
without a bail liuiid)may aurrendi9' 
die Defendant. liex v* 

169 

BANKRUI>T, 

See Evidp:nce, No. 30. Plead- 
ing, No. 10. Witness, No. 1. 
Pi. 

1 . Though a trader deny himself for 
the cxjiress pnrj^ose of becoming 
a bankru|>t, such denial will sup- 
port a coinmis.sion taken out by a 
petitioning creditor w ho was not 
privy to it. Itobertsv. Teasdale 

. 27 

2. If a trader deliver over a bill of 

exchange tp another for a valua- 
ble coiisideratioh, and forget to 
indorse it, lie may indorse it after 
he lias become a bankrupt. SftiifA 
V. Pickering- 50 

3. And ill sucU case the evidence of 
one partner that bis partner had 
told mm at the time, that he had 
paid the bill away is admissible. 

ib. 

4. Where a trader bnys^ goods on 
credit and conimi|^im act of bank- 
ruptcy, the creditor tday foke <mt 
a commission before .tboday of , 
payment although no written .^e- 

curity 
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dfwVf/ is given for an debt. Com- 
me semhle. Henbesi v. Srown. 

Page 54 

5. support neommissfon of bank- 

rupt it is itecessary that the petjp- 

' tioning creditor’s debt should be 
contracted before the bankrupt 
ceases to be a trader. Daue v. 
JHofdsrcorth. 04 

But if the ilebt be contracted 
whilst he is in trade, and a bond is 
given for it afterwards, it is sudi- 
cient. ib. 

7^ ‘ If . be indebted to I#, in 1 00 
and then leave otf trade, and 
afterwards contract a further 
debt, but pay more than ^100* 
without applying it to any parti- 
cular account ; it must be jdaced 
to pay od* the old debt fu st, and 
-/?. cannot afterwards be a peti- 
. tioning creditor. ib. 

8* A schoolmaster bnying books and 
shoes and selling therh to his sclio- 
hus at ail advanced price, is not a 
trader within the bankrupt laws. 
Valentine v. Vaaghau, 70 

9. If y/. fraudulently procure a bill 
of exchange from fh and after- 
wards become bankrupt, and his 
assignees recei\e money for the 
bill ; jB. liiay recover it from 
ttiem ill an action for money had 
and received. Harrisons. PValke)\ 

111 

10. If an uncert ideated bankrupt 
cairyon trade and sell goods to if. 
no one can dispute his title but the 
assignees. Laroche v. Wakenvw, 

140 

1 1 . Assignees of a bankrupt are not 
liable for the rent of premisses as- 

' signed to ' them by the commis- 

'' idoners unless they take possession. 
JBourdillon v. iSalton. Q3<) 


IC. When an assignee is removed 
and assigns his interest to the otlicr 
assignees, they may maintain an 
action against him ft>r money had 
and received to recover the money 
received by liim as assignee. Smith 
Jameson. PageQli} 

BANK STOCK, 

See Evidence, No. 11, 12. 

BARON AND FEME, 

See Grim. Con. Witness, No. 

9 , 10 , 

I . No action lies for harlxTuring the 
Plaintift ’s wife when she is kept 
by the Defendant from a princi- 
ple of Immanity to protect her 
from Uu; ill treiitmcnt of her hus-r 
band. Pkilp v. Squire. 

BARRISTER. 

1. No action lies against him for 
misconduct. Fell v. lirou'n. 

2. Or to recover back llie fee given 
him. Turner \. Philipps. 1'23 

BASTARD, 

See Assumpsit, No. ‘2. False 
Imprisonment, No. C. 

ll If the putative father of abastard 
child agrees to indemnify the j^a- 
risTi, they may demand any security 
they think proper. Dickenson v. 
Broun. • 2-i4 

BILL OF EXCHANGE, 

Sfie Bankrupt, No. (2, 3. For- 
gery, No. I, .'>,4. Promissory 
Note. Witness, No* S, 3,4, 
5 , 6 . ‘ a? 

I . A genera! 
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1 A general receipt tiio back of 
a bill oC exchange is primi/acie 
.evfcleacc of its hs^viug been paid 
' by XXiH'ucceptory and will not of it- 
self be eviaence of a payment by 
the drawer though produced by 
him. Schole}/ v. Wahby, P. 

C. If there is no consideration for 
part of a sum contained if\ a hill 
of exchange^ the Jury may give 
damages for so much asthegiMs a 
goodcoHside^ration fur. liarberv. 
Backhouse. (i I 

3. So if it is given as a setairily for 
the perfonnance of au agrei iiient, 
the Jury, in an action on the bill, 
may give so mui;h in damages as 
Will satisfy the injuryr the payee 
has sustained. Ledger v. Eh'er. 

‘ilfj 

4 . Where several persons trade under 

a particular firm, and some, with- 
out the couc:niTence of the others, 
draw bills under that firm, all are 
Jiabl«5 to ail indorsee, Baker v. 
Charlton SO 

5. It is no defence to an action at 

the suit of an indorsee of a bill of 
exchange that the bill was not 
stamped at the time of making it, 
if it has a prop(*r stamp when pro- 
duced at the trial, JV right v. 

173 

6. Jf die holder of a bill of exchange 
agrt'cs not to sue the acceptor 
upon his making an aflidavit that 
the acceptance is a forgeiy, and 
S!ich affidavit is sworn, he cannot 
afterwards maintain an action on 
the bill though tlic aflidavit is 
false. Stevens Thacker. 187 

7- the aflidavit is only hn 

grossed and not sw'orn. ib. 

3* It is no excuse for nof giving no- 


tice to the indirrsee^oS a bilhoC ex- 
change that the acceptor had no 
effects. IVilkes v. Jacks^ P. tJ02 
9- When the payee of . a bill of eSc- 
» change has indorsed it in blw^y. no 
subsequent iiulorsee can* restrain 
. its uegoliubility by a speeicU in* 
dorstoient. Smthy. Clarke. 


1. If jl.h’d$ an equitable title to 
goods on boanl a ship and IL 
knowing of such title gets anin- 
dfirsemciitof the bill of lading, he 
cannot rc(!Over such good.s in an 
action of trover; but the captain 
w ill be justified in delivering the 
goods to A. ]}kk V. Jjutnsden. 

189 

BILL OF MIDDLESEX, 

t 

AVc Pleading, No. 13. , 

BirX OF SALE. 

1. Tlic bill of sale of vessels for ii»- 
laTul navi^pition need not be regis* 
lered. Laroche v.U'uJcemau. 141 

BQNB, 

See Evidence, No. 7, 8, 13, 34- 

C. 

CARRIER, 

See Tkoveu, No. 1. Witness, 
No. 22. 

1 . By the custom oftidie river Thames 
(he mitster of a vessel is boutid'to 
.. ' ghard 
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gmwd the goods laden into a ligh- 
■ier ^ntfor ^em by ecm^iee 
iin(3 the lading is complete, an^ 
Cfnmot dischaij^hknaelffirom {the 
<d^gatkm by telling the ligfatcr-e 
man that he has not a sufficient 
nmnber of hands on board to take 
care of them. Cot/ey v. Wintring- 
• kam, ^ ^ J^oge 150 

^'JLO' 

CONFIDENCE. 

1. An interpreter ivbo is present at 
conversatkms betwemi a foreigner 
and his'attbrhey is bouhd'to the 
same secras^,^ thet attorsey. Jiim- 
‘self, and ou^ not to divulge 
the facts coimded ’ to him, after 
thecausefordiepurposeof which 
the confidence teas placed is at an 
ond. Dtt Sheri V. liteette. 77 
i. But a confession made by a papist 
to a profestant clerg3rman'may be 
'' givenin evidence. JRer. v. ^Mtrks. 
cited 78 

3. An attorney who prepares deeds , 
'Which are grapted bn an usurious . 
cohsiderahidn' lihiy'hb callbd as a ; 
WifniBas to prove d>e uSuiy. 

V. Sntith. 109 

CONTRACT. 

1. Whd) a contract riiill be s^ to ! 
be complete and when executory ! 
vide Set No, ,1. 

®. Where a imilder is employed to i 
^dp work for a certain sum and ad-< . 
rations are made, he b bom^ by j 
the contraot ws jiar as It Gsp be < 
tmeed, pid entitled to go op a . 

[ ikeruit for th% ex'dess 

' only. Pepper V. Burhmd. 103 


8. Sat if 4^'ooiusiact is -^hoHy . 
abandoned he jqajr g9 : 0 n nigmiir* 

. Um meruit for me w^ole teorjk, 

‘ PageiOS 

eORKWlATOR, 

•See 'WiTutss, No. 24. 

COSTS. 

« 

,1. If an action broo^t under the 
direction of die court of cboncciy 
is defeated by « formal objeetkm, 
that court will .imd^e thb ptily 
taking such objeetkm pay all coste. 
fVray Barvpis. 69 

2. Costs paid to adefendant inrquky 
ought to be allowed to a Hs^tA 
in bis costs at law. Commtsemhle. 
Grant v. Jackson.. 204 

COVENANT^ 

See Landloiiv and Tenant, 
No. 1. 

COVERTURE/ 

See Pleading, Ng. 2; 

I. If a Defendant be'let iil to {dead 
on the terms of not aveiling'her- 
self of her ipvertas^ ^ cannot 
shew diat die Pleintin trusted 
her ‘'bdsbadd-ond'aot'bte. -Snell 
vrRice.^ ’ --.-fiSS 

CB1MINAL<?0NV®RS4- 

Sm. 

I. Ko action liesTor erhn. coh, Cfhn> 
mhted afiite ihe'hnsb^'is isi^a^ 
rated 'Adm faiswfie.'‘Bioite/((»v, 
Hawker. ■ 7 

2. Proof 
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& Prod# Aat dw'hnslHHiM voliuMna- 
kb-wife to Kve in a 
of athiltiery, ^oes td- kar-tfae 
' action, and not merely to mitigate 
the damages. Hodges v. Witid- 
bam. , • Page 39 


D. 

DECEIT. 

1. To support an action for a false 
assertion as to' die circumstances 
of <a dmd’pmon, it mUst appear 
that die' Defen^nt intended to 
impose on the Plaintiff, and diat 
die Plaintiff relied on his infor* 
matiOn. Scott v. Lora. 9&G 

DEIST, 

Soe WiTK.*s«> No: 7. 

DEED, . . 

See Evidencb, No. 7, 8. IS. 24. 

DIVORCE,, 

'^ff.WlTNESS, No. 9> ■ 

DISSENTERS. 

« . ^ ‘ t 

1. On ao iiidictment. for disturbing 
, Protestant dissenters in the exer- 
cise of their religious Mrorship, it is 
not necessary to prove that the 
oaths inentioned in ^ Tolera- 
tion Act have hem taken. Hex v. 

Oemjanl^flfeiwsaretvl^ the 
thail act of parlia- 
*• msnt. ^ " , ib. 


3. And it is no^ defetit^ to itiir 
dictnietit that the Dt^einte^ tin* 
tered the chapel for UiO^purpose 
of assorting hi^ right to'dieclib*k*s 
• reading desk. jPo^s 1312 

DISTRESS. 

• 1. Wearing apparel may be distrain- 
ed for leiit^ under the statute. 
DUset V. Caldwell. 3tt 

E. 

EAST INDIA COMPANY^ 

, See Action, No. d, 6. 

ejectment. 

' 1. Qu. Whether a yeai'a notice^to 
■ ’ quit is uecessaiy. vr^re.-k 
custom of the countnr 'jd 
that notice. Jtoe dem. H^er^n 
v.C^hamoclti ^ ' \..^4 

2. A refusal to pay rent to a ^v|tee 
in a will which was .comt^lS^ i» 
not su^h a disarowalpf 
to andde sti^h d^jri^ ■to.fBaiotain 
an .ejectme^'. -without givh^ a 
previous notice to quh^ .Hoede^. 
yVilliamsv. Pa^09li. 19Q 

TSSCAPE^ 

Assumpsit, N o. W' itnbss, 
No.2i. 

evidence, ' 

See FoEOBitr. Perjpby. ^B'o- 
' DUciNG Evidencb. I^di’D- 

INO. - ■* *•" i , 

1. If the parties ^[lef 
ence, .and. 

bourse 
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^ conr<»e of Ihht reference admit a 
fact wliiehtlie Court of Chancei} 
^ouUMune Compelled him to ad- 
mit, Mich admisBton may be given 
in evideiKo. H/ack v. tiuc/imfi- 
it an -Pa^e 

2. ihtcr if it were an admission 

nicielv for the pimnise of piii- 
chasin” peace. /A, 

3. Ill an action ac^aiiist one paitnei 
evidence inaj bt‘ iecei\tMl of tlie 
adiiiKssion of anolhcr. 
sembk. Tlr^iuth v. 

H 

4w A copper-plate map n by Hu* 

diici tif'ii of (Utisceis ol the p(»(»i 
of a parislf/’is no (vnh.*nre to 
piove a paiticnlar spot of i»ioiind 
a lij^l nti}. Pc f bird v. Stvif. i<) 
HcUiil-w riling caniu.l be proved 
by a coinpaiiMiJi of lund.^. iUm- 
Jersot/ Tboijles^^O^ Ihookbutd 

V. Jloodkt/. ib- II. 

6. In an at lion biought by on< 
paitnei, anotlici may be called as 
a witness to piove tlie debt panl 
to liitu. Pjvatti \» SUnrloch, (21 

7. If the name of aficUtionspeistm 

be pul as a subsciibing wiln(‘ss lo 
the execution of a deed, pi out oi 
the party# ad-wiitiui* is sui- 
licieiil. I\MWk. li/oii ti. * 

8 St if the Mib^inbiiig wina*.'' 
sweais ibal hc nevti siw il i\- 
eciited, (itCiitit \ 17 

A sliiji-buildei iiiav beealltd .e a 
witness to give his ojdnuhi as to 
the sea-\voltUim.s^ ol a ship, on 
th(' tacts staled b) others. 'Photn- 

. j . livjfiii Kt vhan^r alb^iu lucc 

V 

10. So may conniu icial men j to 
prove the meaning ol u paiUudaj 
lixnfession in a leltti on a a m- 
meiciat subjet t. Chounnt^ 


1 1 / Parol ^ftidence cankiOt be given 
of the transfer of dtock>. but copies 
fiom the bwksof the Bank must 
be proved. JSreiton v. Cope, 

P.'{30 

12. A transfer of stock is eyideni’e 
on I plea of payment to an action 
on a bond. ?A. 

1.5. \n 111 ti ament exiTuted in the 
piCMMU t ol a .«>ubscijbing w itness 
iMniot bo pioved by any othei 
hi son, ti m aflei il is cancel- 
ed. " lb. 

1 k S\ here one partner delivers ovei 
a bill of exchuns^e and absconds, 
tlw* other may bo called ns a Wil- 
iii'ss to prove tlnrt Ins partner told 
him Im had p^id k away for a 
vnlnabhi coiisidohition. Strttth v. 
Pt(keriti*r, oO 

n. K\ul(‘iue that ouginal De- 
lisui.inl acknowlc(1g< d tin ili bt, is 
atlmisNibh* in uii ;u lion agaidst the 
.slieiitt foi a hiKe letuiii Kc/ttp- 
/ftnd V. Mr(( (U(kj/, () t 

IfJ. '1\> ))iove the Defendant in a 
fiiminat pioseculion, tlie author 
ol a libel, iTideuce ol otlu i hbf U 
wiitttn oy him, on the viine pti- 
son and coliceiing the saiin sul)- 
jiit nriy ff)o read. AVi v^. 
Puif(C 7”) 

17. So 111 an aelion, to piovc the 
malice of the DcfbnilaAt. l^ce 
Uuson. , * Uio 

IH/ A cojiy of cl newspaper ihay bc‘ 
iii“ evieh nee, tlu>u{?li nni 
>t,nupf d tu cording lo act of pai- 
lidiiHiil. Uv} V. Pertrre ' 7** 
If). To prove the pulibcalioirol a 
new papu, il is n.)t neixss.iry to 
pioduct' a copjt whicii Iia6 W*cn 
actiudly pubjisjjed. i6, 

‘20 Pi oof of tin doiiverv ot^pA\»r 
to the Si IV lilt ^f the Dcfeiulinil 
ill Miinmul piosLCulion, is not 

of 
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of itself sufilclent toVnlitle tlie 
prosecutor to give purol cm- 
tleiire of it. Page 7.> 

£K lliougU ^^witiicss eaiinot give 
parol eMcknice of the particular 
contents of wiitlc^ii accounts, he 
may speak to the^eneial balance 
Rolfettb V. Do ion. bJ 

A boiul executed b\ the !)(*- 
feiidant acknoulcdgiiig liunsclf 
giiillv of a iiuisiuite, is goocK'vi- 
deuce on an iudu tinent tor cairv- 
ing on the same biiMiicss in aiioUiei 
place llet v. Neville. 5)1 

Oil 4 question between iandloid 
and tenant, vvlulhei luit was 
payable qiluiteily or hali-vearlv, 
evidence of the mode in which 
other tenants paj theii u iits is not 
admissible. Catlc) v. }^njLe fh') 
£4. Where the siibsciilnng witness 
to a deed is lesklmt aliKud, hw 
hand-wiitiiiR is to lx pio\(d as 
if he wx're dead. Ihhnca^ 
Pontin. 

£5. Paiol evidence of the oaths »»- 
qnired by the Toluation A» I 
having been taken, is not adius 
sible. Reiv. I lithe P5'- 

^f). On an issue vvhclhei aihiiuh- 
WdiHcn ought to be eheted by a 
select vestiv or tli(‘pjiish at laige, 
a record bt twetn’a fonnei ciiiirdi- 
warden and another ptison is 
•admissible evident e. Pirn/ v 
Banner. , ^ \ 

S7. All account in the Innd-vMiiiug 
of a person boiiowiag nioua) is 
no evidence foi the Icntlci in an 
action for nsiuy biou*^ht 
him by a common inioioiei. 
A/aug/iam qm tarn v / \ n!ket\ I ( cj 
SH. Paiol tvidrpe^ of a h lt< r « on- 
taining an account of tl.e didai- 


% 

iiour of a note of hand, is not 
adinii^^e, uiih^ss notice has been 
given to produce tlie letter. Shaw 
f. Markham. Page H>5 

*JG. An admission in an loiswer to a 
bill tiled by other ci editors against 
the Ueteiidaiit may be read as 
evidence against him. (intnt v- 
Jaikson. 203 

'30. Jl seviral are sued and one 
ph^nds his baiAiupte}, upon whicli 
the Plaint iti euiex^Anolleprosequi 
as to hiiU, he may still give evi^ 
di'iice of the admission of such 
Deididiiut made bclore he ulf^ 
lained his cdtificate. ib. 

31. A recoid of convictiQU on ait 
indictment agantst a paiish tor 
not icpaiiing a road, is coiulmnie 
evidence oi the liability of that 
paii*-!! loiepaii. ite v. Inhabit^ 
ants of Si,. Vain iai>. £19 

EXECUTION. 

1. If a //. fa. is delivered to ^le 
shenft, and he is directed by the 
Plainlift, not t<) levy thereon till 
a liitme ‘day, and in ine mean 
time anotbf r he 

IS to levy on th^Pjj^Mtas if no 
otii( 1 had U en deljveted to him, 
Runpland v, J\lacanlej/. 05 

EXECUTOR, 

t • ^ 

Assli's. 

1. An executor in trust has a suf- 
licient iiitOMsi to tnutle him to 
lusuie a hfe, on vvlilch the testa* 
toi lud an ammitv, in his owi^ 
j name. ell v . .. inker^teuu 1 
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EXECUTOR BE SON TORT. 

1. A>Dfianwho possesses himself of 
the goods of tlie deceased unde/ 
the authority, and as agent of the 
rightful executor, caunot be chain- 
ed as executor dc son forf. I fail V. 
Elkotf Executor, ^c. Pogc 86 

F. 

FALSE IMPRISONMENT, 

Sec PlEADITT®, No. 5, 6. 

* 

i. If when a |san is apprehended, 
and in |fae .^stody of oflicers of 
justice a third'person espouses his 
cause and insults the prosecutor, 
the oflicers may tmprbon such 
third person. White v. Ed- 
munds. 89 

8. A justice’s warrant to apprehend 
a num for bastardy continues in 
force till fully executed, and if he 
he apprehended and disdiarged 
yritfaout having fully complied 
with die warrant, he may be 
again appre hend ed. Dickemon v. 
hrwemiUI^ ii34, 

FIERI FACIAS, 

See Exbcvtion. 

FLEET BOOKS. 

, Tlie Fleet books are admissible, 
though weak evidence on a ques- 
tion of pedigree. Lawrance v. 
Dixon. ' 136 

. But to]pin>ve a mafriage, theyare 
tfotadmusible. Reader. Passer. 

8.11 


FOREION' LAWS. 

1. EngftsA courts caisnot take notice 
of them till proved bj wituessies. 
Ganer v. Lady Lanesboroiigh. 

Page 18 

FORGERY, 

Sc<?'Bii.i.of £xchange,Nq. 6,7. 

1 . In an action agaia^ the acceptor 
of a bill of exchange, who defends 
hiinrelf on account pf his accept- 
ance having been forged byui. 
Evidence £at A. had forged his 
acceptance to another bill, and 
absconded on dial account is not 
admissible. Balcettiv. Seram. 148 

2. But onan.iiidktmeot for forging 
a bank note, drawings of different 
parts of a bank note found iu 
the custody of the prisoner are 
admissible. Laadf's case chad. ib. 

3. If die holder of a bill of e.\- 

change agrees not to sue die ac- 
ceptor upon his making an affida- 
vit diat the acceptance is a forge- 
ry, and such amduvit is swoin, 
he cannot afterwards maintain an 
action on the bill tbou^ die af- 
fidavit is false. Stevens v. Thack- 
er. 187 

FRAUDS (Statute of) 

See Assumpsit, No. 1. 

G. 

GA(H.ER, 

See Assumpsit, No. 5. 
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GEXERAT. LSSUK, 

i>ee Pleading, No. 1. S. f>. 

CKAZlEPt, 

I . A book-keeper in Sw/th/icld mar- 
ket receivjiij»- money tor beasts 
sold there is liable to pa\ sucli 
f iuoiu‘y to the o\\ nrr of the b(^as!s, 
and cannot apply it in [laymenf <d' 
a debt due to linn i'loiii tin* sides - 
man who <#ij)lo\c (i him. (Jooflc 
V, Jo^/es^ l^age 177 

IL 

FIAir? POU DKi;. 

1. ] fair powder made of standi 
ground line, >till nanuins starch, 
and p{iekag<\s of more ihanGSlb. 
weight mov('(l from one place; 
to another must be marked as 
^liurh, v. Mculoclc. Jf/J 

HALF PAY. 

i . The king may at atty time stop 
l}ie half-pay of an ofiici'r, upon 
slgnitying his pleasure that it shall 
be no longer continued. McDo- 
nald v. Sieele. 176 

HAND-WRITING, 

Kvi in: NcE, No. 6. 

HE Alls AY, 

Emdenck, No. J4. 

HIGHWAY, 

Sft K V U) EN C R , No. 4. 5 1 . P L E A D- 

4Nci,No. ^0. Witness, No. 11. 


HORSE-RACE. 

1 . On a wager that A. will trot two 
• Iiorses lf> miles in two snccxss.sive 
hours, he nrjy trot them in any 
manner liethitiks proper. Bohnofi 
V IJalL ' Perj^e Vi 7 

HoiJsi:, 

Sre Pl i: A i) I N c;, No. 1 / . 


I N I )i:inTA'! US At^Sl > MPSIT, 

Ser Pl.KA DING, Nh^7. to. 

INFANT. 

1 . Asmntpsit for tuon^if had and re- 
ceived iio.^ against an infant to re- 
crover moiuw ernbez/lcd by him, 
Vomme 'iv table. Bristozv y i 

titilH. 

12. It is in(‘uni}>ent on a tradesman 
before he I rusts an infant with 
what may appear to be iiecesfsaries 
to enquire whether he is provided 
by ins j 1 iends. PaiSi V. Fothert^ilL 

1. If a rn dltor looks over a deed of 
composition proposed by his 
debtor and scuds a letter to the 
ikbtor’.s attorney oxprcsbiiig his 
ajiprobatiuii of it, and afterwafds 
Ollier crcditoiv: execute it, he can-* 
not then withdraw hiinself from 
the comjKisition ahd niaint$ihi an 
action. Halter v. ltliode9 iJJO 
T 
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INTERPRETER, 

Set GoNFiniiNCK, No. 1 . 

it 

JOINT AND SEVERAL. 

5(?t’ pROMi.sbOKY Note, No. 1. 


JUSTICE OF PEACE, 

See Not( E TO Jt sTioES. War- 
rant. 

1 . Qu. Whc'tliCT lie can connnit for 
, ii of him when 

tiiig 111 Court. Pellii v. 
toii. Page (Vi 


LANDLORD ANDTENANT, 

See EjectmEjNT. W'itm:ss,No, 
17. 

1. Qu. W hether a covenant by a 
h S.SCC of a public house, that he and 
his assigns shall buv all the beer 
couKunied in that houst', of the 
lessor, is binding on the assignee, 
liartieif v . Pehu/i. 1 ;5 1 


1. ^oa^mll^a^ies f( 


Parish V. fl ilson. 


for a legacy. 


LIBEL, 

6’ceEvi DEUCE, No. ifi, 17. 

1. Tlie proprietor of a place of pub- 
lic amusement cannot inaiutain 
an action for a libel on an actress 
whereby she was detuired from 


appeariit^ on die stage, jishfetf 
V. Harrison. Pogtf 19-i 

LIMITATION Oi- ACTIONS. 

1 . The Defendant .saying to the 
Plaintifl’ “ nliat an e.\travagant 
hill you liavc tlc^livt rcd me ’ is a 
suflicieiit ackuowk'dguiriit to 
hvoid iliH slaliite of limitations. 
Ijaxcreiu c v, WorralL [), ; 

12. Where there i" agjimtual misel- 
tled aeeomit and reeijirocal de- 
maiiils, the statute of liniitatifiiis 
does not attach. C ranch w Kirh-- 
wan \ 12 1 

'riie exception in that statute as 
to ///e;(7/f/;//.s’accoiints, is mitcon- 
lined merely to persons of that 
description. if). 

4. The Plaintiflfmay inany stage of 
tiie eanse shew w hen a penal ac- 
tion was commenced. Manghant. 
(jui tani V. Il'alker. Hi./ 

6. if a bill filed, against an attorm y 
in vacation be entitled ol the pre- 
ceding term and tbe^ ])efen(lant 
jilead the statute of limitations lie 
may shew when it was in fact iiletl. 
Sne/f V. F hi lips one, &c. C(J<j 


•IsOlTEUY. 

I . Ill anaction for insuring tickets in 
tile Irish lottery, the act of pai lia- 
meat establishing such lottery 
must be proved. Williams (jui 
tarn V. Pullej/. 51 

. An illegal policy of insurance of 
lottery tickets may be read in evi- 
dence without being stamped. 
Holland qui iam v. DuJ/in. 58 

3. If 
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0^ If several tickets are it^ireJ at the 
Sfimc time, it constitutes but one 
oireiiee. Pf/s;e .OS 

1-. J/ifer, if at different times on the 
mwic (lay. ib. 

9 

1 . 7'lic proprietors of a mail co*u li 
are aiisueiabie for any injiuy hap- 
peiiiii^; to a passtaigei throngli lla* 
ne^l licence of their clii\er. H bite 
V, Wuulton, SI 

MALICIOUS l*liOSLCL- 

TJON. 

I. If /.strike /hand /i. return the 
blow, ('u which ^7. indicts />. for 
an as^aidl, the bare fact of .7. bav- 
in*^ stiiick tlu^ tirst blow' is not 
suiiicient to support an action for 
a malicious prostnition. I'ish v. 

C. In an ai thni for a malicdoiis arn‘st 
the Phiintiff must prove the sh(‘- 
iilV\s warrant on the writ ciguinst 
him. L/ot/d V. Harris, I'iA 

MAP, 

•See 1 J)KN< n, No. 4. 

MARTNER. 

1 , No action will lie «t tlie suit of a 
sailor on a promise of the captain 
to pay extra w ages in consideration 
of his doing more ihiin the ordi- 
nary share of duty in navigating 
the sliip. Harris v. IVaUen, 7*2 


MARRIAGE, 

Sec I'l.iiKT Books, No, 2. Wit- 
I jvrss. No, 10. 

1. 71if for}no? words presrrihedby 

the Ituhrick foj' the piddicatioii 
of ha nils, ih?ed not he ) precisely 
followed, tliat part ot tlie act of 
parliament being nua’ely direc- 
tory. Pa<fe :J4 

2. Ma\ be provt*d by tlie reputa- 
lioii of the faniilN. Lickl v. Pas- 



MASTER AND SERVANT, 
•SVcSi:k\ ant. Witnkss, No. 1.5. 


1. If a clerk to the cominissioiK r» 
of ta.\< s employ a dcput\ tf; per- 
form the ihilies of his ottice, and 
new duties are iin])osed, wlun i’by 
such deputy’s laiMiiir is mucli in- 
i'leasi d, iicv**rthele.ss hcwilJiu't 
bei'iililled to an inen^ase^ of sa- 
Ian, unless there is an express 
agreement for that purpose. Hell 

Dniiiimond, Ivxecntor, i^cc. 

2. If a master gives his servant mo- 
ney to hny meat for the use of 
tile family, and the servant in- 
stead of pa}ing ready money or- 
del s lhi‘ meat on credit and em- 
hez/les the moniy, the master 
is not liable. Stubbing IJeintz. 

47 

MONEV HAD AND RE- 
CEIVED, 

AVc AssirMFSiT, No. 5. (i. Bank- 
Ktrr, No. 9. )2. Infant, 
No. J. Ofitce, No. L 
T2 



A TABLE OF THE PRINCH'AL MATTERS. 


MONEY PAID, LAID OUT, 

and EXPENDED, 

5ce Assumpsit, No. 4, 5 , 

N. 

NAVAL STORES, 

St'tf Witness, No, Gfi. 

NAVIGATION, 

See Bill ok Sale. 

NEGLIGENCE 

Mail Coach. SriioEolf. 

NFW ASSIGNMENT, 

6e<f Pleahinc, No. 11. 

NEWS-PAPER. 

1 . A news-paper may be read in ( -.i- 
dence though not stamped. Jiei 
V. Feane. Page 7.0 

C. To prove the piiblic.aiion of a 
news-paper il is not necessary to 
produce a copy whit h lias betn 
act uu i ly publ ished , l(j, 

NOTICE to P/K)Di;Ci:, 

•SVe Evidence, No. (28, 

NOTICE to QUIT, 

SV<? Ejectment, No. l, 2. 

NO I ICE to JUSTICES. 

i. If -4. is indicted for felony and 
^ the judge who tries the indict- 
ment, orders the justice before 
wliom 'the information w’as laid, 
to retain the goods until it appears 


who is cfj|!:itlcd to them, and such 
justice Is guilty of a conversion, it 
is not necessary to give a month’s 
notice previous to the coinmeiicc- 
mrut of an action against him. 
Licet V. lletd. Page 

NUISANCE, 

See EvinKN('E, No, 22. 

1. A man who .sets up a noxious 
business in. • n<*igbbourhood\vlRn- 
such busines.s iiu.' long been car- 
ri<*d on, is not intliclable for a 
nuisance miles tlie noxious vapour 

' is nmch increasid by his manu- 
facture. licJC V, Nevitk. yi 

o. 

OATH, 

Ace Plea DIN o, No. J4. 

] . A member of die Kirk of Scotland 
may be sworn wUhout kissing the 
book. Mee v. Reid, 

Ol'FICh: and aPITCER, 

.SVc*IlA!.r-pA V. 

I When a man brings an action 
idr mf)ne> had and received to try 
his lith; to an ofliceho must prove 
that the Defondaiit has received 
f<M*.s bt longing to the office which 
he claims. Green v. llezeett, 

182 

2, The under Uslicrs and Cryers of 
tlie Court of King’s Bench are 
distinct offices fiom the Chief 
Usher and Cryer, and not de- 
pendant on him. Conime semble. 

ib. 
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OPINION? 

See Evit)kncI’, No. 9, 10. 

ORDER for I’ARTICEl.ARS, 

Hee Set-otf, .No. 2, 

P. 

PARLLAiMKNT, 

1. Ill an action for llu*. costs of a fri- 
volous pcliliou ag'ciinst llio clci - 
lioii of a in<‘mbi*i of pailianiciit, 
it is not iicci'ssai y to ]>iovc either 
tlj(‘ Del'eiidaiit’s subseri|>tion of 
I hr petition or a (leniaiui of llu^ 
erjKls pn.VKHis lo tlir coinineiice- 
meutof llii: action. Clcr*‘/an(i 
l\ iUuH, Pn<n' lOf) 

O 

1>AR()L r.VIDKXCi: or 

RARERS, .See. 

See Kvioencf,, No. 11 .^ 20 , Cl. 
Co. C8. Voir dirk, No. ]. 

l^vlr^^j':R, 

See Bill f>F K\ciiANc;r., No. 4. 
Kv 1 0 r.Ne E, No. J. (>, 14. 30. 
\\ ITN hss^ No. 13. Co, 

1. Wlien partners (li'.«^oIvc their 
partiurship, it is iiUTiinbeiil on 
them to publish notice of such 
dissolution in the (iaz Jte^ or the> 
will he all liable to the aelion of 
a enditor who did not know^ of 
the dissolution. Gorlitun \/J7to?/i~ 
sow. 4C 

C. And even notice in the (iozelie 
is luit sufficient to affect a cre- 
ditor who has ik 4 read such no- 
tice. GrahiOti V. Hape 1j4 


3. Partners cannot deprive their 
dt'htor of his set-off by indorsing 
a note of hand to an\ oiie inpay- 
ment of a del It duo from the 
others to him. Puller v. Roc, 
Page 1U7 

PAYMENr. 

l. If a debtor is directed by his 
<1 editor to remit bills by the post 
and the bills are lost, the creditor 
must bear the loss. ]\ (ir7cick v. 
\i)tikes, ()7 

C. Bui in such case the peisoii re- 
iliitting should ileliviT the loiter at 
llie post-oilice, and not to a bell- 
man in the street, llnzckhis v. 
Hutt. mi 

PEDKJREE, 

Sec I'Yeet Booivs, I#. I, 

PEIUURY, 

Sec RLKAllINr., No. 3. 1C. 14, 15. 
\^ ITNJ.SS, No. 8. CO. C3. 

1. On an indictment for peijury 
committed on the trial of a for- 
mer cause, liie prosi'culov must 
pi\>v(' iIh; whole of the Defend- 
ant’s evidenc(‘. Rex v. Joffcb. 38 
C. But if the pejjur\ was commit- 
ted in answii-r to a question which 
could onl^ arise on the cross ex- 
amination, it issuflicieiit to prove 
that exainiiKitioii. Rex v. Dotc- 
Pni 170 

3. If in an answer to ^ bill tiled by A. 
for redemption of lands assigned 
to him by />. the Defendant swears 
tJuil. he had no noiieeoi tlie assigii- 
nuait, and tlierefore insists on 
tacking a bund debt due to him 
from B. to his mortgage, tliis is 
1 o a Ilia- 
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a material fact on whicli ptTjiiry 
may by assigned. Rex v. Pepj^s, 
J\/ge 

PILOT. « 

J. A pilot \vho has the sttvring of 
a ship is liable to an action for 
mi injury done by his j)(Tsonal 
misconduct, althongli a sii|)crior 
is on board. v. 

vicrtla. 1<>7 

PLKADING, 

iSVc At torn KY. No. 3,4. St;t- 
Oj*f, No. 1. 

1. A plea of tl;e general issue to 
an into! nr.iiion in tiie iNelM tpiu' 
against ..7. for havaig sniuggicd 
gf)ods in his possession, dot\s not 
put ill if^ie th<* hnfcituie of the 
goods, an<t il in stating tin- le- 
rmd it is said to be an issue 
tfniching and conceming ihe 
forfeUine of the goods, it is a 
filial viiiinm e. l{eT\, fuiichuhs. 8 

1?. Onllie general rejdication if# a 
plea i>( eoverture, the Plaintiit 
may pnwi! that tiio pci.^on lo 
MhoHi the Dc fciuhmt wus mar- 
ried, as TTiarricMl lo anotla i 
Moinan. Clarrrx, Lao / Imius- 
bon^iig/h 17 

3. A recital (hat otf ispui' cirne on 

to hr' frit d is suppoiietl i»\ ».\i- 
dence that an information ctai- 
faining snumf counts to « ach of 
M Inch tlie Dclt ndaiil pit adci^ the 
gem ral issue, Mas .so tntal. IU\i 
V. ./ones' 37 

4. I ndrr ihv a /i ft enoifnia in tres- 
pass, no facts can be given inevi- 
denc e Mhich might, consistent 


with decency, he .stated on the rr- 
eord. LoK'denw. Gondnek. P, 4(> 
o. T'herefore on a ileclaration for 
false imprisonment the Plainlift* 
cannot give in evidence that he 
Mas stinted in his allowance «)f 
food, unless it is specially stated 
in tlu' declaratitm. f/y. 

(i. Or that being conliiied in a rom- 
nion pristm .slie caught the gaol 
fiver, unless it is specially laitlas 
a consecpu nce of the hiipri.son* 
nuiit. 7V/ '>7 V. Addington, (>12 

7. If goods are .sv; I ou the terms of 

sale or i< turn, and the pta.son re- 
ceiving them does nolreliiin them 
in a rt'a^oiiable fiinc, llie valiit' of 
lIuTii may be u cowred in an ac- 
tion for goods M‘ldand delivered. 
lidi/lctf V. fii)fds/di//f . !')(} 

8. In a pe.ial action for exercising 
a trad(' w itlnait having s;T\ed an 
appieiilieeship tiu rt to, the Plain- 

I fin is not ohliaed t(^ prove that 
the l)e!’end:!.0 U'td tlu' tiade all 
the tniK* laid in th<‘ declaration, 
if it Is said that Ik* ft)rfi*it{d 
bii ( fuft month. P(ucc(l tjui htm 
V. I nr .V7 
fl. A\ hen lh(*. Pl.uhtiff i^ in tlu' nr- 
tiia! possession of the close, the 
|)(‘f< ndaiil in an actimi of tns,"- 
j*a.ss eaiinot gi\<; evalenc e t)l pio- 
perty in a strang,er undi r th<* gr- 
Hrrnh'isuf. Plilfjjnt\. Ilfduics. (>7 

10. When a harlnujit proini>e.-> to 
pay a debt due before his bank- 
jiiptey, the Flainliff may declare 
generalK on tlu* original considi r- 
alion. 1 1 iUiams v. Jh/dc f)8 

11. If .7. be in possession of pai I of 
a house, and Jl, of the residiu?, 
and an officer enters into /.’s 
jiart under a writ against /{.’s 

goodft; 
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goods wliich arc not there, .'L 
may inaiiitain trespass ai;aiiistlhe 
Officer for lireakiiig and euteriug 
his house j and iii.'ed not make any 
new assigniAeiit to a jusliiiratioii 
under the \\ rit against 7J. i'aiitm 
V . A u tier sou . 1 ^ai^e 1 1 0 

An indictment stating a hill of 
Aliddlesci to liave issin'd out of 
the, A mg \s Jhotrh Oflivv is bad. 
lle\ V. Srltoolc. ]1'JJ 

lo. Where money betted is paid 
into the hands of a banker who 
gives a receipt to tht^ peisons bet- 
ting as received of fhrm ; the 
wnmer cannot recover ll\e nume> 
otj the i'ommon count on a wager, 
but nni<\ slate that the mom y wa'i 
so paid, and that the Defendant 
lefuNeil to permit liini to receive 
it. V. U(i/L ICH 

I -1. If a v\ itness \\ lio is a Scotch co- 
vt'iiantor be swoin on the 

and aJterw.inl^ lu cc rding to 
ceremony of his own eounlrvj 
he may be indicted for pcM jurv as 
baving sworn on tJie 're>t;mient. 
Rex V. JMA'arilter. loo 

i.O. It is sniiieiem in an indictment 
for pel jniy to .state that tlu^ De- 
fendant was it! di(e%i(iu}icr s'lCoru, 

ih. 

i(>. Wliere in pleading it is stated 
that from time immemorial "‘there 
lias Ix'en a select vestry eompo- 
sed of ar/T///mnimiberof seleet 
“ persons/' ili.s incumbent on llie 
j)arty making that averment to 
prov<‘ that tbe vestry lias consisted 
of a di.'liiiile number, liervy v. 
Ihtnuer. t.>7 

1 7. So if it bad been .slated that the 
vestry was coinfiosed of a cefiain 
M‘le<*t number of persons. Cotnme 
seuihle, ih. 


18. A submission to ai bitratioli may 
be given in evitlence on a comit 
on the origintd promise. Kiny^slon 
V. Phetjts. Ptr^e ‘2^27 

An averment that the Dei<4|liant 
an attorne y of :i p ii ticn..:; eourl 
is not proved hy the produetioii of 
his bill of fees for biisiiies • dont' in 
that Court, (heen v. Jucksuu '2. • 7 
CO. An indirlmeAit agaiiust a parish 
for not repaiiiiig one sidtJ of a 
load (the oiIum side laying in 
another parish) <Hight to state tliat 
eaeli palish was lialileto repaii ad 
Jiluf/i medniNfvi.c^Mwd not merely 
that a eerl.dn jiart of the roatl in 
breadth lo feel was (wit of repair. 
Rex V. ihe lahahilUHts of St. 
Panvrus. ‘21J) 

POLICY or L\Sl R.VNCE. 

1 . \\ Ih'U it is said in a let Ur that a 
ship Will sail from St* i)()tniii^o in 
the inondi of Ocinhc)\, it is gene- 
rally understood that siie will not 
sail till ilie ^2.0 th of that iiioiith. 
('haratiud v. AagersUin. 4:3 

‘2, An irxeAaitor in trust has a suf- 
lieieiit iiiteiest to entitle him to 
make as.snraiicc on the life of a 
pel .son who has granted an an- 
luiitv to Ills testator. Pidsuetl v. 
Aakersiieu. Idl 

:J. \Vlien‘ a policy is on a ship 
Ixjinul to a foreign poil until .she 
is ‘24 lioni s inooi ed in saf eiy there, 
and previous to sueh slop's arrival 
at her destined port an eiidiai^^o 
is laid on all Dagtish vessels in 
that |)oU, and she on enteiing it 
is als<j flelained and her new 
made prisoners i>f w'ar ; the as- 
sured is entitled to ri'cover. iW/- 
neits* Anderson, ‘21J 

4. \V hen 
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4. When a ship is driven by stress 
of weather on an enemy's coast, 
and there captured, it is a I^jss 
by capture and not by the perils 
of0he seas. Green v. FJnislie 
Page J 

PRACTICE. 

1. The privilege of iTpl\ing, 

the IXfendant in a ( rituinal j>ro- 
seciition does not rail \vitncs<JOs, is 
coidined to the Attonu y 
ral. Go nme semhle, Uci v. F.arf 
of ^ibhigdon. 227 

PRODUCING EVIDENCE. 

1 . A parly is not ohligeil to pnf- 
fhicc evidciKT.' again."! bin; » U, 
(liongh snrli evidence is in ConrJ, 
and lie has had notice to produce 
it. Law V. IVclh, 

PIlOMISSOilV NO rE, 

See Mw.h or Exc iianc;!:. Wt r- 
N i:ss. No. '2, .‘J, 4, o, ti. 2/ - 

1 . A proini.ssf>ry note signed by t^vo 
persons and beginning i pro- 
mise, <Sv.” is joint and several. 
March V. Mat'd, J.'JJ 

(2. A man who at the re quest of the 
holder of a note lias put hi.s name 
upon it and thereby been oblig 'd 
to pay tlie contcnls to whotia fide 
Tadder, may recover tlie money 
paid from any person whose name 
is on the note, although lie knew 
it was gi\ oil on an II legal consider- 
ation. V. St ra! ford, 21o 


^ Q. 

QUANTUM MERUIT, 

See Co N T II A c r,N o. ,*3. M A st e r 
and Servant, No 1. Sur- 
veyor. 

R. 

% 

JIECEIPT, 

See Stamps, No. i. 

I. A genera! i. * ^ on tlie.liack of 
a bir of i xelnogt n) inia facie 
evidence of a paynu'iii by ihi^ r/c- 
cepio) y and nil! ici- ii^eif he 
evidenee of a p-i\ by the 
ihiuver, tlu'Mgh i.onIncTd !iim. 
Sc/iu/t / \\ Pagy 2.> 

Rh'Ain TANCis 

NVe Pay Ml. XT. 

liES inti:r alios acta. 

V\ here Evidenctx 

Sec E V j I ‘ i: n c’ e, No . iZf i, 2 7 . 21'). J . 

♦ S. 

SALE OR RETURN (Con- 

tract of p 

lls effect. * ;>(> 

SERVANT, 

See Master riW S ervant. 

L If a clerk to the commissioners of 
taxes employ a deputy to exi’cntt* 
his office, and new duties are im- 
]>o$ei( whereby such deputy's la- 
bour is iiuu h increased, never- 

thple.ss 
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tluiless 1 k^ is not entitled to an in- 
crease of salary, unites tliere is an 
express a|?reenient for that pur- 
pose. lidl V. Drnmtnoinij lixe- 
cut<n*. • Pa^c 

*2. A niu«!erinriy maintain an action ^ 
for debauching his maid servant, 
thougli lie is no wise* rehilt-d to lier 
in blood. Fores w, l\ ihojt, oo 
In an action for d(d)auc]nng a maid 
seivant per quod Sr, \ti^ iiotnece.^- 
sar\ (o prove tliatsheuus eiirplov- 
ed as a menial .sei\anl. i/t, 

4 . So in an action fe)! boating the 
l^lainlitF’s infant son, \\ lio resided 
in his i.imil y. \ . V^rorr//. ‘J. i.S 

A fadiei \\ho j>ermits a married 
man to >i>it liis daughtc*!' as a uni- 
tor, cannot maintain an action 
a g a ii is 1 1 1 i I n foi ^('( I lu* i n g h (‘ r . /u fl- 
dic \. Sroo/i . ‘i i I 

SI' 7 IVOIM'\ 

1, If _/.t'mplo 3 /{. I o build a wag- 

gon, and M hen it is iinishexl /]. re- 
fust' to tleli\(‘r it until the mone\ 
is pahh ^he c(»utract is t-xe- 
cut'^l and />. may ‘'Ct olV the nio- 
ney whicli ’A as to have bein paid 
for the waggon as for ^oods bar-- 
panted and sohl, Senih. Dunatore 
V. Fay hr. 41 

2. Where the Plaintifl obtains an 
<»vder for ilic particulars of the De- 
feiidanfs set-(^and upon an ap- 
plication to the Defendant’s al- 
loinev to deliver a particular un- 
der tlie ordta', he lefers to an ac- 
c'ount alfl'acly de!iver(*d by liis 
client, he is not obliged to deliver 

u fresh particular. Hatchet v. 1 
Marshall. 172 

d. B, ('. and D. are in partner 
ship together, and (\and 1). also 


trade on tln^ir separate account : 
tlu‘ partnership pf y/.aiid Co. be- 
comes indebted to C. and D. and 
to satisfy such debt they Imlorse a 
note given to them all.# In an 
ai'tioii by C. and f). as indorsees 
of the note, the debtor may set off 
any deinaud lie has against y/. 
ami Co. Puller JRoe. P. 187 

4. Iti.s no obj(»(‘tion tolhe.set’-ofFof a 
debt that the Defendant had coni- 
nn need an action for tlie recove- 
ly of it, betorethc Plaintiff cause 
of action accrued. Knibbs\. Hall 
oue,Sr, 210 

SIlKHIFr, 

Sre y\ssrMrsiT, No. 4. Ew- 
DKNCn, No. lo. Expicution. 

spim rrors liquors. 

1 • "Phe staf . 2 U j eo. 2. against selling 
spii itnoii.s Ihjnors in (jnaiititiesuii- 
d< r the value of 2()v, does not ex- 
tend to lifjufn s sold for the purpose 
of being sold again. Jacksou v. 
Attrdl. 180 

SrAMPS, 

.SVc J-OTTKRY, No. 2. NeWS- 
IWPKK, No. 1. 

1 . All acknowledgnieiitof having re- 

ceived the acceptance of a bill of 
exchange is a leeejpt for money 
within the .stat.2.5 fLo. and liable 
to the stamp duty imposed by that 
.-tat. on such recemts. Scholeu v. 
Kalsh/: 24 

2. W he re 2 persons by an agreement 
iu zerdhtg la) a wager, and then 
by an(>llier agreement indorsed on 

- the first consent that the bet sliall 

bo 
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be doubled, there must be two 
agreement stamps. Hohson v. 
HrtfL , Page 128 

a. But if there is only one stamp the 
winner may recover the first bet 
on account thereon. 1 C8 

4 . An agreement not stamped can- 
not be given in evidence for any 
purpose whatever, not even to 
shew that the party mcsinl to com- 
mit a fraud by that agreement. 
Whitwell V. Dimsdak, id? 

STARCH, 

See Haii!-Powuf,r. 

SUBSCRIBING WITNESS, 
See Evidknck, No. 7 , 8. J j. 24. 

SURGEON. 

1. It is a good defence to an action 
brought by hiratliatlie has treated 
his patient ignorantly or negli- 
gently. Kavnen y.M'Miilku. .(dJ 

2. AUter, if he acted under tlic di- 
rection of a physician. ih, 

SURVEYOR. 

i 

I. He is entitled to be paid accord- | 

ing to his lal)our, and not accord- 
ing to the umuunt ol the hills he 
looks over and settles. IJjwhdlv. 
Steuai't. ly'l 

T. 

TENDER, 

See Assitmtstt, No. 1 . 

J. If i^.be indebted to several per- 
sons in difterent sums of money, 


and when |Iicy are all assembled 
together, tenders them one gros.s 
sum, which they refuse to receive;, 
each insisting that more is due to 
him, this is a good tender. Black 
v. Smith. Page 88 

2. It is not necessary to produce the 
money tendered when the creditor 
in.sists that more is due. ib. 

.I. A creditor cannot ejbjeet to tlie 
formality of the tender, on ae’- 
count of a receipt being demand- 
ed, if he dill not object to it on 
that account at tlu, time. Cok v. 
Blake. 1 7ft 

TRESPASS, 

Sec Pi.K A niNO, No. 4, o, G. 1). 

TRIAE. 

1* TJie Comt will put oil' the trial 
on an allidaiit of the attorney that 
a material witness is kept out of 
the way. l)uberlci/\.(tutniiiig. ft? 

TROVER, 

•SVe Bii.l of IjAniNO, No. 1. 

1. Il a carrier has goods tocain, 
and by mistake deliier thojii to a 
w long pensoii, /rouT lies. You! 
V. llarbo/tk, 

• 

V. 

VARIANCE, 

See Plkaping. 

VENDOR A^JD VENDEE, 

See VV'arranty. 
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VESTRY,* 

See EMDKNrr,, No. 2G. Plkad- 

]. A seltrt vostry can only be sup- 
ported by inimcinoriul iisawe. 

• J^enifw Banner. 

VOIR DIRE. 

1 . \\ hen a wiuiess is rendered in- 
competent by his exaniinatioti on 
the j iiir (/ire, he may be asko<l any 
(jiu .'tionto ‘■lieu his interest at an 
mil, thnii; 4 h tin' ael by uhieh his 
interen si is ilestroyed, is niiitter 
orreeoul. Bo//i(nii\. Sniiiiifcr. 

eiH 


li, 

USl’RY, 

.S(T Com loKNir,, Xo. .'J I'.vi- 
i.r.M'j-., No. ‘17. VVrrs r.ss, ‘27. 

1 . Wlnro a eonnliy banker di.s- 
eoiniling a lull, lakes int«‘re.st for 
the whole time the bill has to run, 
and instead of jiaying money for 
the bill, gi'es notes payable in 
hntdoii three day.s after .sight he 
is gniltv of iiMut. M (lithe;,/! ((i/i 

1,1.11 \.'/hUjU ha. 

TrsE AN t> OCCUPATION. 

i . An action for use and occupation 
will not lie when' the Defendant 
came into possession of the pre- 
mi.s.ses under an agieeuientto per- 
l iiiise, upon an assurance on the 


]iart of the Plaintiif that he had a 
long term, and where the occupa^ 
tion has bor-u an injury, UKstead 
of a benelit to llie J)efcndant. 
Hearue v. Totnlin. Bage 19!4 

VV. 

WAGER, 

.SVrllonsr Rack. PLeADtNu, 
No. l.'i. .Stami’.s, No. 2, o. 

WAGKS, 

■SVe M.\ i:i N i.i:, No. 1. 

WAllEllOUSl-:-MAN. 

1. A warehouse-man i.s bound to 
romnion diligence only. Califf 
Duinrrs. 1 14 

WARRANT, 

.See M AMciot's Prosecutxok, 
No. 2. 

1. A justiei.-’s warrant to apprehend 
the putative father of a bastard 
continues in force till fully satisfi- 
ed, and if he is arrested and dis- 
charged, on a promise to give stv 
curity, he may be again appre- 
hended on the same warrant. 
Dii kemuu v. Brotni. 234 

WARRANTY. 

1. lire seller is bound to disclose 

to the buyer all latent defects 
know'll to him. Metlisk v. Mot., 
feux. 1 15 

2. not knowing the age of a 
horse, but having a written pedi- 
gree. 
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gree, sold him according to the 
pedigree, at the same time saying 
he knew nothing of him but what 
he learnt therefrom, he is not lia- 
ble to an action on a warranty. 
Dunlop V. Waugh. Fagc 

WITNESS, 

See Confidence. Evidence, 
No. 7, 8. 13. Voir Dire, 
No. 1. 

1 . A trarler who has been twice a 
bankrupt cannot be a witnecvs to 
increase his estate under the vse- 
cond coinniLssion, until he has 
paid l.)s. ill the pound. Kauivt 
V. Qree/iiCo//er.s. 

S. Ill an action against the maker of 
a prcnnlssorv note, llie indorser is 
an admissible w^ilness to provt* it 
paid. Vhariuglou v. 'Mihicr. (i 

5. So is the drawer of a In 11 of ex- 
change in an action against the 
acceptor. liiunphnp v. Moxon. 

4. Q//. Whether he c an he a wit- 
ness wlieu it appears that he had 
regular notice of llie dishonour. 

5. Qn. Whether the drawer may be 

admitted to prove that the accept- 
ance was conditional. Phetheou 
V. Whitmore. 40 

6. Or that the hill, ihougli dated 
abroad, was drawn in EuglojuL 
and is therefore* void lor want of 
a stamp. Adams v, IJngatd. 

7. In order to ground an ohjeetion 
ta the competc'iu y of a wittiest, 

. be is not to be asked whether he 
believes in Jesus Chirst^ or the 
/io/y (iospcISf but whetluT he j 


believes in Goc/and a future state. 
Hex V. Vayhr. Page 1 ! 

8, ^lie Defendant in a former causes 
against whom a verdi<*t w as ob- 
tained on tlie pcrjilry of the onhf 
witness in that cause, and who 
has filed a bill for relief, cannot 
be a witn(?.ss on an indictment for 
that perjury, although he has since 
paid the money. Rex\.Dalhy. VJ 

f). .Jewess is a good witness to 
prove her own divorce in a fo- 
rc'ign count rv, according to the 
rites of the there. Ganer 

V. iMdy Lauesborough . IS 

10, 7\nd a man who has been in 
fact marrit'd may l>e a witness to 
prove such marriage illegal.— - 
Standen v. Slaudea. 

n . It is no objection to the coiii- 
peterwy fd' a witness who c-oiiu s 
to pit)ve a higliwav, llial ho i> 
owner of an adjoining c lose, and 
has let a road [ > /. w liicli he t:an- 
not use uiile*s the Iknid in dispute 
is esUibiisheu. RoUard v. Scott. 

IH 

1C. A creditor who releases to the 
assignee's of a bankrupt is a good 
witness to prove an act of hank- 
ruptcy. Koop(s v. Cltapmaa. 11) 

13. In an action by onc^ p^rtiuT, an- 

other is an adniissiblo witness to 
prove the debt paid to him. 
Evans Silverhck.- 4 r 21 

14. In an action Tor sinking a barge 

on board of whic h the PlaiiDitV 
had acaigoof corn, ihci master 
may he a \viln-'*ss u|K)n being rci- 
Irasc'd by the PlaiutiftV Spilt y v. 
liozeens. ,>3 

15. So in an action against theowucT 

for not salely carrying it. Lay 
V, liohck. toi 


1 (h lint 
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I fi. But the owner caniMjJ; be a wit- 
ness to prove th<* .ship sea-worthy, 
ill an action on a policy of insur- 
ance until released. Itotheroe v. 
FJton. * Pa<^ii M 

17. No action lies against a Uiiess 
for not atti'iiiliiig mile'^sthc cau.’ie 
Mas called on and the jui*)' sworn. 
IMand V. Sicajfbid. 0‘O 

If^. In an ejcctnieiit between two 
persoii.s (l)f)lh clainiliig niidu' a 
demise from the same person') the 
landlord who has become a bank- 
rupt, may be a witncs.s to priive 
that liie }.it'miss('s in dispute were 
not c«'nlaiiied in the first lease. 
J Atfnv li . ui f p dem , lycilii v. / - 

tw. 71 

A per on about whose h(nise bu- 
siness lias b('«‘n «!one t>y the Plain- 
liir, i:y not a gofMl witness lo prn\e 
theDi ft'ndam !rab!c,ujUilr(‘^euseii 
by the Plaintif'i'. v. ^ liidgct/. 

20- A party who has ^u•’c*^erl•'d in a 
suit, is a e;o<!«i wltne'ss on .ui e. 
dictineiit foi pei jur • '.>jj»inift<‘4l in 
the course (»f L}!al suit, lit'vv. 
typarta. lOl- 

A n»ati who lias been arrested 
may be cal let! as a witness in an 
action for permitlini; bis escape?. 
(\iss V. Camo'oiu l'J4 

A book-keeper, who receive 
^^3ds for a earner, is a "(»od wit- 
ness for him without a rel(‘a''e. 
Spencer v. GonUling. ]‘jy 

*23. It is lu) objection to th^ com- 
petency of a witness on an iii- 
dictiiiciit for pcyjiiry committed in 
an answer in Chancery, that in 


his answer to a cross bill which 
is still pending, tin* witness has 
sworn the fact which he is to 
prove on the iudictaieut. Rex v, 
I Pepya, 

(2 1. Mere trustees of a charity may 
b(' w’itiic'sses in an action brought 
against themselves in their corpo- 
ralecapaeity. Wellers. (Irovernon 
of the FtHUidlinir lIospitaL 15 J 
‘i.>. A man who is proved to be a 
partner with (hu Defendant can- 
not be cixainined to prove tliat he 
only is liable. Goodacrc v. 
Prcauir. 17* 

Hie piTS'»n giving infonnation 
that lti(? Delendriiit concealed iiii- 
\al stores, may be a \vii:>css on 
ail indictment foa* the ottence. 
Rex V. i \de. ‘2 )7 

‘27. In an -.w ticn against tlie accep- 
tor of a bill of t xchaiigo the draw tr 
mny be a witiu ss to piove that it 
was given on an usurious cou.si-r 
da?K'Uon. Rich v. Topping. 

WDIIDS. 

L tVonls which luy^xplained im- 
pt)r{ cl cliarge of felony are not 
aclionuble if ."ptikeii in reference 
to a breucli of i:o:ilract or tics- 
pii'j.s. f islie V ( \ncrll 4 

(2. WojdsMpokeii ytdiffcRmt tunes, 
mav be given in evidence on one 
count. Chart ter v. Par ret. ^‘2 
3. S>) ill ,m action for words spoken 
to A. word,, (not actionable) S}>o- 
kento P, iii^Y tiegiien in evidence 
to increa.se the dmnages. Mead 
V. DauOignj/. 125 


THK 
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W. REED, 

BEI.L-YAH1>, TEMPLE-BAK. 

I 

Fearnts Easay on the Le/nnh/g of Contiui^ent Rvmainfhrsj and 
Fjcecnfo/y Jhrhcs, a new IvJilion, by (7iaHes IhtlU'V^ l]sq. (being llie 
in 1 Vol. lloviil 8vo.^ Price If)^. Hoards. 
doke on Lilf/ctoUf a new Kclition, being the Sixteenth, with Ihir^ 

f /Y/re and But/er's Xotes, corrected to the jncsenl b> (\ [Ui(tvr<, 

isq. and J, C\ R y^y ^ Vols. Iluyal 8\o. Price ^2\, 17s. in 

Boards 

Jacoh\^ Lazo Dirtwnarif^ explaining the Pise, Ih'ogress, and pre- 
sent State of the English Lazo^ comprising copious Inforjnatioii on die 
Siibj«‘cts of IjjWy Trzule, and Ooxernmenf ; corrected and greatly enlarged 
by E. Tomtinsy Ksq. of the Iniier'^JVniple, IJarrister at J -aw. '^rhe 
Second Edition, with considendde A<ldilioiis, in 2 V^ols, 4lo. Pricii 
3i. 13s. Od. in Boards*. 

An Abridgment of the Laze T>idionary, by 7\ E, Tanilins, Esq. 
1 Vol. Itoyal Svo. Price ll. os. in IJoards. 

A letter to Sir Samuel liomillt/y on the I {(‘vision (»f the Bankrupf. 
LaWj by li\ I), Evitus, Esq. Barrister at Law. Jhice:>.s. 

Sug(leu*s {Ej. B. Es(|.) iSV/vV.v of Lellers to a Mati (»f Property ^ 
on the Sale, Purchase, Lea.se, Setllenieiit, and Devise of Estates, 8vu, 
Second Edition. Price os. in Boards. 

Peakes . (ThomuSy Esq.) Compeiulium of the TAzre of Ejvidence, 
Hiird Edition, with considerable Additions. Price 13s. in Boaixis. 

Bibliotheca l^ova Leguni. Ingli^; or, a Complete Calulogue of 
Tdtw Hooksy arranged iipcm a IMaii entirely ne^^', ^\illi many Ob'^ervatioiis 
on the Authority of the Peporlers and <»tlicr Law \N riters, coiiipihxi and 
corrected to the present Time, by William Peed; closely printed in 1 
Vol. 12ino. Price 7s. in Boards. 

Siigden's ( E, B. Esq.) Prarticnl Treatise of Pozeersy 1 Vol. Royal 
8vo. Price 19 s. in Boards. ^ 

Vesey's Reports ixi Chancery, Vol. io, containing Ca.ses in 18(fs and 
l809. Price 24s. in Boards. 

A Supplement to the Eifth 1-dillou of the Bankrupt Lawsy pointing 
out the Alterations whicli the late Act of Parliament of Sir S. Koniilly 
has created therein, by IVilliam Cooke, Ivsq, of I jncolifs Inn, Barrister 
at Law. Price Is. sewed. 

^Lovelass (Peter), on Intestacies and Last WUhy shewing, in a 
pUin, clear, easy, and familiar Manner, how a Man’s Painily or Relations 
be entitled to his real and jfcrsonal Estate by the Jjaws of England, 
nnd Province of York, containing an Explanation of the Mortmain Act. 
T^th Edition, witli Corrections and Additions to the present Time. 
PSrto 9s. in Boards. 
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